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ABSTRACT 

“Information is a basic human right and the fundamental foundation for the 

formation of democratic institution.” 

                                                                                                          -Nelson Mandela. 

 

Savoir est pouvoir is a French saying means that knowledge is power. Information makes a 

person wise and makes them competent enough to cope up with the modern government. 

Therefore, it can be said that in today’s world knowledge is power but information is the fuel 

of knowledge.  Obviously a citizen cannot achieve knowledge unless he has certain basic 

freedoms such as freedom of thought, freedom of information, freedom of conscience, 

freedom of speech and expression, and so on so forth1. These freedoms represent the basic 

values of life in a civilized society and have been given a place of pride in our Constitution 

I.e. Fundamental Rights, which are inviolable through subject to some reasonable restrictions.  

 

“Let the people know the facts, and the country will be safe.” Abraham Lincoln, 1861. 16th 

US President. It was after fifty-five years of ‘We, the People of India’ had given to ourselves 

the Constitution of India that the Right to Information Act, 2005 came to be enacted by the 

Parliament. It empowers the ordinary person in extremely significant ways and ensures that 

citizens are no longer just mere subjects to be governed. 

The former Chief Justice of India in 1981, Justice P N Bhagwati once opined that,  

“Where a society has chosen to accept democracy as its credal faith, it is 

elementary that the citizens ought to know what their government is doing.'' 

Therefore, the idea of ‘Government by the people’ makes it necessary that people have access 

to information on matters of public concern. It creates the condition for ‘open governance’ 

which is a foundation of democracy. The government that is accountable to people and is 

bound by the law of the land can rightly claim to act on behalf of the people. Leadership, 

therefore, is government's pre-eminent role in promoting good governance. The 

transformation of governance to good governance is only possible when there is increasing 

participation of people in governance and there is access to information regarding the 

functioning of the government. Not only does a citizens have the right to know, but the 

                                                           
1 A.B. SRIVASTAVA, RIGHT TO INFORMATION LAWS IN INDIA 11 (2006) 
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Government also has a duty to inform but not on a verge of harming and affecting the other 

public interest which includes to preserve the confidentiality of other sensitive information. 

An open government should be a goal and disclosure rather than secrecy should be the norm 

of governance.2 At the same time open government does not mean that the whole government 

processes are to be carried out in the market place. The right to know has to be 

counterbalanced by the privacy of government decision making. This right is meant to unfold 

the needless and excessive secrecy in decision making processes, to focus public attention on 

the importance of this right in our democratic policy the public relations society of India 

every year celebrates April 21 as a right to information day. The concepts of Open 

Government and Right to Information are inter-related. 

In S.P. Gupta v. Union of India3, the Supreme Court described democracy as a continuous 

process of government, an attitude and habit of mind, in which people have to play important 

role only "if it is open government where there is full access to information in regard to the 

functioning of the government". There is hardly any need to emphasize the fact that secrecy 

in the working of the government would tend to promote and encourage oppression, 

corruption and abuse of authority. Public scrutiny and public exposure of governmental 

processes help achieve a clean and healthy government. Such a government has to justify its 

trusts of policies by giving facts for and against a selected course of action. The court 

pronounced:  

“the concept of an open government is the direct emanation from the right to know which 

seems to be implicit in the right of free speech and expression guaranteed under article 

19(1)(a)." 

Citizens Right to Know is paramount. Only an informed citizenry can make the important 

decisions required of them in a democracy. Justice K K Mathew, former Judge, Supreme 

Court of India (1975) stated that,  

 

“The people of this country have a right to know every public act, everything, 

that is done in a public way, by their public functionaries. They are entitled to 

know the particulars of every public transaction in all its bearings.” 

 

                                                           
2 K. Balakrishnan Nair, “Constitutional Democracy and Government By Judges”, Kerala Law Times, Vol 1 Part 2 January 2012 
P 9.  
3 AIR 1982 SC 149 
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Therefore, no democratic government can survive without accountability and the basic 

postulates of accountability is that the people should have information about the functioning 

of the Government. 

  

The Supreme Court of India vide its judgment in Namit Sharma v. Union of India4 observes 

the following,  

“In light of the law guaranteeing the right to information, the citizens have the fundamental 

right to know what the Government is doing in its name. The freedom of speech is the 

lifeblood of democracy. The free flow of information and ideas informs political growth. It is 

a safety valve. The Right to Information was harnessed as a tool for promoting development; 

strengthening the democratic governance and effective delivery of socio-economic services. 

Acquisition of information and knowledge and its application have intense and pervasive 

impact on the process of taking informed decision, resulting in overall productivity 

gains……… It is also felt that this right and the laws relating thereto empower every citizen 

to take charge of his life and make proper choices on the basis of freely available information 

for effective participation in economic and political activities.” 

Further remembering the wise words of the former Chief Justice of India Dipak Misra;  

 

“Since time immemorial, the history of all civilized societies throughout the 

globe has been uncomfortably witnessing the struggle between secrecy and 

transparency. The roots are embedded in the human thinking which relate to 

various concepts, namely, private, personal and reserved. The philosophy of 

‘right to know’ in a democracy has its own historicity. The cavil of the 

centuries titled more towards transparency and, rightly so, for such a right 

empowers the citizens and citizenry prowess, the most precious treasure in a 

democratic body polity.” 

 

 

 

 

                                                           
4 (2013) 1 SCC 745 
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INTRODUCTION 

 

According to Mr. P.B. Sawant:  

"The barrier to information is the single most cause responsible for corruption 

in society. It facilitates clandestine deals, arbitrary decisions, manqoulations 

and embezzlements. Transparency in dealings, with their every detail 

exposed to the public view, should go a long way in curtailing corruption in 

public life." 

The 21st century is the age of Information; we are constantly being bombarded with and are 

seeking information. Information access has become inevitable both to the individuals as well 

as to the institutions. It is a key tool for enabling citizens to participate in the political 

processes of their countries. It provides the people with knowledge about what the 

Government is doing and how it is choosing to respond to changes in today’s constantly 

evolving political landscape5. With greater knowledge and information people are able to 

scrutinize official policies and suggest alternatives they feel could be more effective. In this 

manner, access to information can be the key to moving from a formal to a responsive, 

consultative and effective democracy.6 

Information is the currency that every citizen needs to make a difference in the life and 

governance of society, since the knowledge gained on the basis of this right would equip him 

to make out wrong from right. The greater the access the citizen has to information, greater 

would be his reaction, which would in turn make the Government more responsive and tuned 

to the community needs. 

Right to information is such a right from which other basic human rights flow. No society can 

claim to be truly free unless it has both the instruments and the practice of providing its 

people with access to information. Whether it is called the ‘freedom of information’ as it is in 

most countries or the ‘right to information’ as in more recent access laws, it is the duty of 

Governments to guarantee this right by implementing access to information laws in true spirit 

of the word /or in its right spirit. 

                                                           
5 Jagadish A.T, “Right To Information- A Silver Lining In Democracy”, Karnataka Law Journal, Vol. 2 Part 8 April 2012 P 57 
6 Mr. Subhrajyoti Kunduf Democratic need of Right to Information Act in India ’, Global Media Journal - Indian Edition 
Winter issue / December20l0, p.l from Schnabel Albrecht, ‘A rough journey: Nascent democratization in the Middle East ’, 
Retrieved on 12th December 2010 from http://www.unu.edu. 
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For over fifty-eight years, secrecy has been the norm in the working of the Government, and 

transparency the exception. In the guise of protecting the State’s interest, secrecy in public 

affairs has been a shield for those in Government, a means of concealing their actions and 

motives from public scrutiny. Access to information, on the other hand, is power in the hands 

of the electorate. It demands accountability. This is fundamental to the functioning of any 

truly democratic society. The hallmark of a meaningful democracy is the institutionalization 

of transparent and participative processes which gives the electorate access to information 

about the Government it has brought to power, and enables it to make an informed decision 

to remove that Government from power, if it so chooses. 

The concept of right to information is inherent in the democratic setup itself; hence there 

arises no need to trace it to the Constitution or any legislation for that matter. The basic 

principle, upon which the legislation for the Access to information stands, is to change the 

mindset of the Government and the people. If people are the masters, the savants and the 

agents, bureaucrats and the politicians cannot keep the information away from them.  

Right to information act, 2005 represents a mile stone in Indian politics. It is a weapon in the 

hands of common men to fight for their rights. It extends to the whole of India.  The Act has 

been put into effect with the object of open governance and a participative government which 

only shall fulfill the needs or assurance of the people as envisaged under the Constitution of 

India. The Act intends that all citizens shall have the right to information. The central 

objective of right to information legislation is to bring about a structural change in the 

approach to governance and in relations between government and the people. Democracy 

requires an informed citizen and transparency of information which are vital to its 

functioning and also to contain corruption and to hold governments and their 

instrumentalities accountable to the governed. 

In most countries, and India is no exception, implementation of the right to information is the 

first real opportunity for citizens to engage in direct, horizontal, demand-driven 

accountability from government. The adoption of right to information legislation is often a 

hard-fought political battle but it is only a first step and implementation of the legislation is 

normally far more of a struggle. 

The RTI Act empowers citizens with the right to access information under the control of 

‘public authorities’. Accordingly, RTI Act creates a legal framework to make good this right 

by defining public authorities, allowing citizens to ask public authorities for information, and 
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imposing penalties on officials of public authorities for failing to disclose ‘information’ 

defined in Section 2(f). The RTI Act also mandates that “every public authority shall pro-

actively disclose information pertaining to it, and maintain its documents and records to 

facilitate the right to information under the Act”. It also covers information relating to any 

private body which can be accessed by a public authority under any other law for the time 

being in force. 

The very enactments of this Act is to provide for setting out the practical regime of RTI for 

citizens to secure access to information under the control of public authorities in order to 

promote transparency and accountability in the working of every public authority. This Act is 

limited to ‘public authority’ only, which is defined in Section 2(h) of the Act. 

Therefore, the question of “who is a public authority?” is critical one because it sets the 

boundaries of the scope of the RTI Act specifically and the transparency regime in the 

country, more generally. In the last few years, wide varieties of entities otherwise considered 

to be private entities (such as schools, colleges and sports associations) have been declared 

public authorities, and have had to comply with the requirements of the RTI Act.7 

In general sense ‘Authority’ means a person or body exercising power, or having a legal right 

to command and be obeyed. It is a body exercising power by issuing rules, bye laws or 

regulations having the force of law.8 

“Public authority” is any authority which has a legal mandate to govern, administrate a part 

or aspect of public life. It is a body which has public or statutory duties to perform for the 

benefit of the public and not for the private profit. Primary function of these authorities is the 

protection of the public interest.9 

 

 

 

 

 

                                                           
7Public authorities under the RTI act / https://polityinindia.wordpress.com/ published on 2013/09/27 
8 DJ De, the Constitution of India, 3rd Edn, Vol 1, Asia Law House, Hyderabad, p-149. 
9 Rohit Bafna & Nitin Mittal, Art.12-Crtical Analysis And Judicial Interpretation, Www.Journal.Lawmantra.Co.In.  

https://polityinindia.wordpress.com/
http://www.journal.lawmantra.co.in/
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HISTORICAL PERSPECTIVE OF RIGHT TO 

INFORMATION 

Traditionally man is inquisitive. From the time immemorial man has been busy in his mission 

of knowing and discovering the truth in whatever field his aptitude and imagination ventured. 

There is ample evidence in this context in our great Vedic erudition where it is written:  

“Life is a perennial search for the truth. The restless swan (soul) is on the 

journey Infinite to find the truth.”10 

India was a colony for long. Before that it had a feudal culture and hierarchical social 

structure. The entire freedom struggle was a battle against colonialism and for independence 

or self-government. Thus people became the focus and popular information was used by them 

as a weapon to achieve responsible and responsive government. In this perspective, the 

conflict between freedom of information and official secrecy, democratic culture and imperial 

heritage was formally resolved in favor of the latter. After the birth of Republic and 

enactment of the Constitution, freedom of expression became a guaranteed fundamental 

right11. However, decade after decade we find free India still suffocated by official secrecy 

laws. There have been protests and dissents and resistance by the mass media. 

In India in 1977 Janta Government headed by Morarji Desai constituted a working group to 

ascertain if the Official Secrets Act, 1923 could be modified so as to facilitate greater flow of 

information to the public. In 1986 the famous case of Mr. Kulwal v/s Jaipur Municipal 

Corporation the Supreme Court gave clear cut directive that Freedom of Speech and 

Expression provided under Article 19 of the Constitution clearly implies Right to Information 

as without information the freedom of speech and expression cannot be fully used by the 

citizens. In 1990 Heading the National Front government, Prime Minister V.P Singh, first 

politician to lay emphasis on RTI, stressed on the importance of Right to Information as a 

legislated right. He tried to enact legislation in 1989-90. But, due to the political instability at 

the time, the idea did not materialize. 

The state of Tamil Nadu, Goa, Madhya Pradesh and Rajasthan all states went ahead to enact 

their own laws relating to Right to Information without waiting indefinitely for central 

legislation in this respect. 

                                                           
10 Rigveda 10.8.18 
11 Article 19 (1) (a) of the Constitution of India. 
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In the 90’s a people’s movement led by the Mazdoor Kisan Shakti Sangathna (MKSS) 

highlighted the significance of the right of information for rural poor in a series of struggles 

and public hearings. Subsequently the MKSS and other social activists cooperated with the 

ongoing efforts to prepare a Draft of Right to Information Bill. The Council chairman Justice 

P B Sawant handed over the Draft of Right to Information Bill 1996 18 to the government of 

India in September-October 1996. Around the same time the tremendous potential of the right 

to information was amply demonstrated in successful experiments in Bilaspur division of 

Madhya Pradesh. At the conference of chief secretaries an agreement was reached on the 

need for an early enactment of a Right to Information law. On January 2, 1997, the 

government appointed a working group of Right to Information and promotion of open and 

transparent government. This group, also known as the H D Shourie Committee submitted its 

report in May. This report included a Draft Freedom of Information Bill, 1997. So the Central 

government has two Bills under its consideration, one submitted by the Press Council of 

India and another submitted by the H D Shourie Committee. These two bills finally became 

the basis for the current legislation on the point, the Right to Information Act 2005. 

 

RIGHT TO INFORMATION ACT, 2005 

“A right-based enactment is akin to a welfare measure. [It] should receive a 

liberal interpretation”.12 

The Right to Information Act, 2005 (hereinafter RTI Act) was enacted by the parliament of 

India “to provide for setting out a practical regime of right to information for citizens” and 

replace the erstwhile Freedom of Information Act, 2002. Under this Act, information can be 

sought by any citizen from a “public authority”, who is required to dispense it expeditiously 

within thirty days. 

This legislation may be termed as one of the rarest legislations in the Indian Legal History 

which provides for setting out the practical regime of ‘Right to Information’ for Citizens to 

secure access to information under the control of public authorities and in order to promote 

transparency & accountability in the working of every public authority, the constitution of a 

                                                           
12 Sailesh Gandhi  
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Central Information Commission and State Information Commissions and for matters 

connected therewith or incidental thereto.  

This Legislation is a ‘Landmark’ in itself, since it is enacted NOT for the people to follow but 

for the Government to follow. Through this legislation, the Government has made an attempt 

to administer itself, be answerable to the people & penalize itself for lacking in providing the 

required information and regain people’s lost confidence in the bureaucratic system and 

setup.  

This law was passed by Parliament on 15th June 2005 and came fully into force on 12th 

October 2005. Information disclosure in India was restricted by the Official Secrets Act 

1923 and various other special laws, which the new RTI Act now relaxes. 

The basic object of the Right to Information Act is to empower the citizens, promote 

transparency and accountability in the working of the Government, contain corruption, and 

make our democracy work for the people in real sense. It goes without saying that an 

informed citizen is better equipped to keep necessary vigil on the instruments of governance 

and make the government more accountable to the governed. The Act is a big step towards 

making the citizens informed about the activities of the Government.  

The Act provides that information includes any material in any form including records, 

documents, memos, e-mails, opinions, advices, press releases, circulars, orders, logbooks, 

contracts, reports, papers, samples, etc. The Act makes obligation on the public information 

officers to maintain, publish and furnish information’s to citizens who desire to obtain. There 

is also a provision for suo moto disclosure. 

 

RIGHT TO KNOW AND FUNDAMENTAL RIGHTS 

In the year 1597 Francis Bacon said,  

“Information is the oxygen of democracy; it invigorates wherever it percolates.” 

This oxygen like tool was perhaps firstly handed over to the citizens by the Swedes. The 

Swedish Parliament ‘Rikstag’ is believed to be the first in the world which enacted law on 

right to information when it passed Freedom of Press Act way back in 1766. 
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Right to Information was one of the things recognized by the United nations at it’s very 

inception, vide General Assembly Resolution No. 59 at its 65th Plenary Meeting resolved on 

14th December, 1946. The resolution declared, “Freedom of Information is a fundamental 

human right and the touchstone for all freedoms to which the UN is consecrated.”13 

The right to information gained power when UDHR (UNIVERSAL DECLARATION OF 

HUMAN RIGHTS) was adopted in 1948 providing everyone the right to seek, receive, 

information and ideas through any media and regardless of frontiers. The Bill is in accord 

with both Article 19 of the Constitution as well as Article 19 of the Universal Declaration 

of Human Rights. Article 19 of the Declaration reads as under:  

Everyone has a right to freedom of opinion and expression this right includes 

freedom to hold opinions without interference and to seek, service and import 

information and ideas through any media and regardless of frontiers. 

The European Convention on Human Rights and Fundamental Freedoms also guarantees 

basic human liberties. Articles 10 read as under:  

(1) Everyone has the right to freedom of expression this right shall include 

freedom to hold opinions and to receive and impart information and ideas 

without interference by public authority and regardless of frontiers. This 

Article shall not prevent States from requiring the licensing of broadcasting 

television or cinema enterprise. 

(2) The exercise of these freedoms, since it carries with it duties and 

responsibilities, may be subject to such formalities, conditions, restrictions or 

penalties as are prescribed by law and are necessary in a democratic society. 

In the interest of national security, territorial integrity or public safety, for the 

prevention of disorder or crime, for the protection of health or morals, for the 

protection of the reputation or rights of others, for preventing the disclosure of 

information received in confidence or for maintaining the authority and 

impartiality of the judiciary. 

 

 

                                                           
13 G.A. Res. 59, http://www.un.org/en/ga/search/view_doc.asp?symbol=A/RES/59(I). 
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The International Covenant on Civil and Political rights 1966 under Article 19(2) says that  

“everyone shall have right to freedom of expression which includes freedom to 

seek, receive, and import information and ideas of all kinds regardless of 

frontiers, either orally or in writing, or in print, or in the form of art or through 

any other media.” 

The freedom of information as one of the members of the Constituent Assembly said, is one 

of the terms around which the greatest and the bitterest of constitutional struggles have been 

waged in all countries where liberal constitutional prevail.14 

The Supreme Court in State of Uttar Pradesh v. Raj Narain15 has held that Article 

19(1)(a) of the Constitution guarantees the freedom of speech and expression to all citizens in 

addition to protecting the rights of the citizens to know the right to receive information 

regarding matters of public concern.  

The court stated that “in a government of responsibility like ours there all the agents of the 

public must be responsible for their conduct there can be but few sectorates. The people of 

this country have a right to know every public Act, everything that is done in public way, by 

their public functionaries. They are entitled to know the particulars of the very public 

transaction in all its bearing The right to know, which is derived from the concept of freedom 

of speech, though not absolute, is a factor which should make one varies, when secrecy is 

claimed, for transactions which can, at any rate, have no repercussion on public security. To 

cover with veil of secrecy the common routine business is not in the interest of the public” 

In “Reliance Petrochemicals Ltd vs. Proprietors of Indian Express16, the SC reads right to 

know in article 21. The SC held that right to know is a necessary ingredient of participatory 

democracy. The court further held that Article 21 confer on all person a right to know which 

include right to receive information. The ambit and scope of article 21 is much wider as 

compared to article 19(1) (a). In India, the development for the RTI has been as energetic in 

the hearts of marginalized individuals, scholastic writings and in the media. This isn't 

astounding since sustenance security, shelter, environment,” business and other survival 

needs are inseparably connected to one side to information. 

                                                           
14 Justice A.H. Saikia, “The Right to Information Act, 2005- An Instrument to Strengthen Democracy” AIR2007 (Journal) p. 
119 
15 Uttar Pradesh v. Raj Narain  AIR1975SC865 
16 1989 AIR 1990 
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PUBLIC FUNCTION 

 

Public functions are those functions which hold importance for the public, affect the public in 

a significant way, and a body performing those functions can be viewed by the public as an 

extension or arm of the State. 

Black’s Law Dictionary (8th edition), talks about ‘Public Function Doctrine’ as entailing that 

a ‘private person’s actions constitute State action if the private person performs functions that 

are traditionally reserved for the State. 

1. International perspective  

Taking a look at foreign jurisdictions for a clearer understanding of the term ‘public 

function’, 

• In Poplar Housing and Regeneration Community Association Ltd v. Donoghue,17 

“the then Chief Justice Lord Woolf proposed a liberal interpretation of the term ‘public 

function’. He proposed that in order to make an otherwise private act a public one, there 

must be “a feature or a combination of features which impose a public character or 

stamp on the act.” Such public characteristics may include statutory authority for the 

task carried out; the degree of control exercised by the public body over the exercise of 

the function; and how closely the acts in question are “enmeshed in the activities of the 

public body.” 

• In  Aston Cantlow and Wilmcote with Billesley Parochial Church Council v. 

Wallbank18 

“the House of Lords recognized the significance of using a “public function” analysis. 

Lord Nicholls concluded that there could be “no single test of universal application” in 

relation to the definition of ‘public function’. It was, however, added that the relevant 

factors for the claimants included the extent to which the function was being publicly 

funded, the exercise of statutory powers, there placing of Central Government or local 

authority in performing the function, or the rendering of a public service.” 

                                                           
17 [2002] Q.B. 48 
18 126[2004] 1 A.C. 546 
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2. National perspective  

• In the case of Binny Ltd. v. V. Sadasivan19 the Supreme Court quoted the following 

passage on what are regarded as public functions from De Smith, Woolf and Jowell in 

the book Judicial Review of Administrative Action, Fifth Edition in Chapter 3, paras.  

0.24 and 0.25, which reads as under: - 

A body is performing a ‘public function’ when it seeks to achieve some collective benefit for 

the public or a section of the public and is accepted by the public or that section of the public 

as having authority to do so. Bodies therefore exercise public functions when they intervene 

or participate in social or economic affairs in the public interest. This may happen in a wide 

variety of ways. For instance, a body is performing a public function when it provides ‘public 

goods’ or other collective services, such as health care, education and personal social 

services, from funds raised by taxation. A body may perform public functions in the form of 

adjudicatory services (such as those of the criminal and civil courts and tribunal system). 

They also do so if they regulate commercial and professional activities to ensure compliance 

with proper standards. For all these purposes, a range of legal and administrative techniques 

may be deployed, including rule making, adjudication (and other forms of dispute resolution); 

inspection; and licensing. Public functions need not be the exclusive domain of the State. 

Charities, self-regulatory organizations and other nominally private institutions (such as 

universities, the Stock Exchange, Lloyd ‘s of London, churches) may in reality also perform 

some types of public function. As Sir John Donaldson, M.R. urged, it is important for the 

courts to recognize the realities of ‘executive power’ and not allow their vision to be clouded 

by the subtlety and sometimes complexity of the way in which it can be exerted.  

Non-governmental bodies such as these are just as capable of abusing their powers as is 

Government.20 

 

• In Sukhdev and Ors. etc. v. Bhagatram Sardar Singh Raghuvanshi and Anr. etc21, 

referred to Marsh v. Alabama22 to hold that even where a corporation is privately 

performing a public function it is bound by the constitutional standard applicable to all 

State action.  

 

                                                           
19 (2005) 6 SCC 657. 
20 de Smith, Woolf & Jowell, Judicial Review of Administrative Action (5th Edn.) 
21 (1975) 1 SCC 421 
22 326 U.S. 501: 19 L. 22 ed. 265 
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• In Board of Control for Cricket in India & Anr. v. Netaji Cricket Club and Ors23. 

 The Board is a society registered under the Tamil Nadu Societies Registration Act. It enjoys 

a monopoly status as regards regulation of the sport of cricket in terms of its Memorandum of 

Association and Articles of Association. It controls the sport of cricket and lays down the law 

therefore. It inter alia enjoys benefits by way of tax exemption and right to use stadia at 

nominal annual rent. It earns huge revenue not only by selling tickets to viewers but also 

selling right to exhibit films live on TV and 29 broadcasting the same. Ordinarily, its full 

members are the State associations except Association of Indian Universities, Railway Sports 

Control Board and Services Sports Control Board. As a member of ICC, it represents the 

country in the international fore. It exercises enormous public functions. It has sole authority 

to select players, umpires and officials to represent the country in the international fore. It 

exercises total control over the players, umpires and other officers. The Rules of the Board 

clearly demonstrate that without its recognition no competitive cricket can be hosted either 

within or outside the country. Its control over the sport of competitive cricket is deeply 

pervasive and complete.  

 In law, there cannot be any dispute that having regard to the enormity of power exercised by 

it, the Board is bound to follow the doctrine of “fairness” and “good faith” in all its activities. 

Having regard to the fact that it has to fulfill the hopes and aspirations of millions, it has a 

duty to act reasonably. It cannot act arbitrarily, whimsically or capriciously. As the Board 

controls the profession of cricketers, its actions are required to be judged and viewed by 

higher standards.” 

In addition we have the ruling of MM Kumar, J and TPS Mann, J of the Punjab & Haryana 

High Court, in DAV College Trust and Management Society & Ors vs. Director of Public 

Instructions & Ors of the Chandigarh Administration24 in which they have held as follows:  

The Full Bench has taken a view that since the institutions discharge public functions, it 

cannot be regarded as a private individual limiting the powers of the Court in issuance of 

directions including prerogative writs. It has further been held that imparting of education is a 

public function irrespective of any financial aid. Once the institutions like the petitioners are 

performing public functions affecting the life of a huge segment of the society and in addition 

                                                           
23 (2005) 4 SCC 741 80. 
24 Civil WP NO. 2626 OF 2008 
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are receiving substantial grant-in-aid then it cannot be argued that it is not a ‘public 

authority’.  

The second Administrative Reform Commission 2008 recommended:25  

 

1. Organizations which perform functions of a public nature that are ordinarily performed 

by government or its agencies, and those which enjoy natural monopoly may be brought 

within the purview of the Act.  

 

2. Norms should be laid down that any institution or body that has received 50% of its 

annual operating costs, or a sum equal to or greater than Rs.1 crore during any of the 

preceding 3 years should be understood to have obtained ‘substantial funding’ from the 

government for the period and purpose of such funding.  

 

3. Any information which, if it were held by the government, would be subject to disclosure 

under the law, must remain subject to such disclosure even when it is transferred to a 

non-government body or institution.  

 

4. This could be achieved by way of removal of difficulties under section 30 of the Act. 

 

PUBLIC DUTY 

 
Public duty is defined under clause (b) of Section 226 as follows:- 

"public duty" means a duty in the discharge of which the State, the public or the community 

at large has an interest."  

 

The question arises what is the duty, in the discharge of which State, public or the community 

at large has an interest.  

Word "duty" is not defined under the Act.  Duty is defined as; - 

                                                           
25 https://darpg.gov.in/sites/default/files/rti_masterkey1.pdf 
26 Section 2(b) of Prevention of Corruption Act, 1988. 

https://darpg.gov.in/sites/default/files/rti_masterkey1.pdf
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 "The word "duty" connotes obligation. A Court or individual is said to be under a duty only 

when such Court or the person concerned is bound to perform the function. The word "duty" 

will not be apt in the context of a discretion to do the particular thing. That expression 

denotes that one cannot refute to perform the act but is bound to do it.27 

Other meaning to " duty" is defined as; -  

 

"A legal obligation that is owed or due to another and that needs to be satisfied; an obligation 

for which somebody else has a corresponding right"28 

 

In  Balaji Iyengar vs State Of Kerala29 , 

The Kerala High Court explained public duty in paras as; -  

13. Under sub clause (viii), any person who holds an office by virtue of which he is 

authorized or required to perform any public duty is a public servant. Public duty as provided 

under the sub clause means a duty in the discharge of which the State, the public or the 

community at large has an interest. Under sub clause (viii), any person who holds an office 

by virtue of which he is authorized or required to perform any public duty is a public servant.  

14. In order to attract sub clause (viii), the person must firstly hold an office. Secondly by 

virtue of that office he should be authorized to do a public duty or required to perform 

a public duty. Therefore, even if a person is holding an office, but if by virtue of that office he 

is not authorized or required to perform any public duty, for the reason that he is holding an 

office, he will not be a public servant as defined under sub clause (viii). The essence of sub 

clause (viii) is that the person who holds the office, shall by virtue of that office, either be 

authorized or required to perform any public duty. The next question is what public duty is. 

Only if the public or the State or the community at large has an interest in that duty to be 

performed, it would be a public duty as provided under clause (b) of Section 2. Therefore if a 

person has to perform a duty and the State, the Public or the community at large has an 

interest in that duty to be discharged by that person, the duty would be public duty 

as defined under clause (b) of Section 2 of the Act. 

                                                           
27 Duty is defined in Encyclopedic Law Lexicon by Justice C.K.Thakkur Vol.2 2008 Edn. at page 1586 
28 Black's Law Dictionary 7th edn. page 521 
2926 October, CRL.M.C.No. 2726    OF 2009 

https://indiankanoon.org/doc/62140/
https://indiankanoon.org/doc/62140/
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19. …….. a private individual may do acts which may be beneficial to the community at 

large, though such private citizens are not bound by any law or regulation to do such acts. 

Therefore, for the reason that on such acts being performed by a person in which the 

community at large has an interest will not make it a public duty. Unless the community at 

large has a right to enforce the said act or performance, it will not be a public duty. The 

argument of the learned counsel appearing for respondents 2 and 3 is that the community at 

large or the public has no right to enforce the performance of the act which respondents 2 and 

3 are to be performed as office bearers of the Association and when there is no corresponding 

right available to the public at large or members of the community, it cannot be termed a 

public duty.  

In VST Industries Ltd v VST Industries Workers’ Union30 

This Court noted: “7. In de Smith, Woolf and Jowell's Judicial Review of Administrative 

Action, 5th Edn., it is noticed that not all the activities of the private bodies are subject to 

private law e.g. the activities by private bodies may be governed by the standards of public 

law when its decisions are subject to duties conferred by statute or when, by virtue of the 

function it is performing or possibly its dominant position in the market, it is under an 

implied duty to act in the public interest… 

G Bassi Reddy v International Crops Research Institute31 

The Court held that only functions which are similar or closely related to those that are 

performed by the State in its sovereign capacity qualify as ‘public functions’ or a ‘public 

duty’: “A writ under Article 226 can lie against a “person” if it is a statutory body or 

performs a public function or discharges a public or statutory duty…ICRISAT has not been 

set up by a statute nor are its activities statutorily controlled. Although, it is not easy to define 

what a public function or public duty is, it can reasonably be said that such functions are 

similar to or closely related to those performable by the State in its sovereign capacity. The 

primary activity of ICRISAT is to conduct research and training programmes in the sphere of 

agriculture purely on a voluntary basis. A service voluntarily undertaken cannot be said to be 

a public duty. Besides ICRISAT has a role which extends beyond the territorial boundaries of 

India and its activities are designed to benefit people from all over the world. While the 

Indian public may be the beneficiary of the activities of the Institute, it certainly cannot be 

                                                           
30 (2001) 1 SCC 298 
31 (2003) 4 SCC 225 
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said that ICRISAT owes a duty to the Indian public to provide research and training 

facilities.” 

PUBLIC UTILITY 

 

Public utilities are those business undertakings which provide necessary services to the 

society. The primary aim of public utility services is to help the society in getting essential 

services at reasonable prices. The pricing policy of these undertakings is generally guided by 

the government.  

Public utility undertakings are generally created by special legislation of Parliament and state 

legislature.  

R.G. Hawtrey defines public utilities as “a service in which a tendency to a local monopoly 

necessitates the intervention of a public authority to defend the interest of the consumer.” 

A public utility concern may take the form of a monopoly recognized by law or the form of 

an economic monopoly as a result of combination. 

Example BCCI has the monopoly and is the central governing body regulating the game of 

cricket in India, inter alia selecting the national team for international cricket tournaments, as 

is done by other National Sports Federations for their respective sports.  

A public utility agency is an organization which maintains infrastructure for a public service. 

Public utilities are subject to various forms of public control and regulations, ranging from 

local community based groups to State wide government monopolies. 

Public utility services may be under private ownership or may be owned and operated by the 

public authorities. Since they require heavy capital investments, they usually take the form of 

joint stock companies. The privately-owned public utility undertakings tend to earn undue 

profits at the cost of public welfare. 

These private privately owned public utilities are using the public recourses provided by the 

government for the public interest at large such as investment from the public money, tax 

exemption, providing public/governmental land etc. in many cases these privately owned 

public utility undertaking misuse the use of recourses given to them by the government for 

the public function and for the welfare of the citizen.  
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With expansion in public sector, it is undertaking many public functions that were 

conventionally performed by the government.  This change has occurred due to rapid 

privatization, de-regulation, and economic globalization. As a result, a substantial amount of 

information about public functions, which was previously in the possession of governments, 

now belongs to the private sector.  

 

Therefore, a need is being felt to bring in more private organizations under the purview of the 

right to information law, particularly those involved in building and maintaining hospitals, 

schools, leisure and sports trusts. 

 

The Governments both at Center and States are outsourcing many of their functions creating 

monopoly over such aspects to those outsourced agencies which make profits out of that 

monopoly. But they do not fall within the scope of definition of public authority for many 

reasons including that of understanding and interpretation. Administrative Reforms 

Commission felt it desirable that institutions that enjoy a natural monopoly, or whose 

functions impinge on citizens’ lives substantially, must come under the provisions of the RTI 

Act. Also it may be desirable to define what ‘substantially financed’ would mean, otherwise 

different authorities may interpret this in different ways. 

 

PUBLIC AUTHORITY IN INTERNATIONAL 

PERSPECTIVE 

 

1. Internationally, the concept of ‘public authorities/bodies’ can be understood with the help 

of the definition hereunder:32 

‘Public authorities’ include all bodies within the executive, legislative, and 

judicial branches at all levels of government, constitutional and statutory 

authorities, including security sector authorities; and non-state bodies that 

are owned or controlled by government or that serve as agents of the 

government. ‘Public authorities’ also include private or other entities that 

perform public functions or services or operate with substantial public 

                                                           
32 Global Principles on National Security and the Right to Information (“The Tshwane Principles”) (2013) 
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funds or benefits, but only in regard to the performance of those functions, 

provision of services, or use of public funds or benefits. 

2. The Promotion of Access to Information Act, South Africa, goes a step further. “Public 

body” means— 

(a) any department of state or administration in the national or provincial sphere of 

government, or any municipality in the local sphere of government; or  

(b) any other functionary or institution when—  

(i) exercising a power or performing a duty in terms of the Constitution or a provincial 

constitution; or  

(ii) exercising a public power or performing a public function in terms of any legislation. 

In South Africa, determination of what a ‘public authority/power’ is, can be seen in the 

observations made by the Court in the case of Chirwa v. Transnet Limited and Ors.33: 

“Determining whether a power or function is ‘public’ is a notoriously difficult exercise. 

There is no simple definition or clear test to be applied. Instead, it is a question that has to be 

answered with regard to all the relevant factors including: (a) the relationship of coercion or 

power that the actor has in its capacity as a public institution; (b) the impact of the decision 

on the public; (c) the source of the power; and (d) whether there is a need for the decision to 

be exercised in the public interest. None of these factors will necessarily be determinative; 

instead, a court must exercise its discretion considering their relative weight in the context.” 

3. Under the UK FREEDOM OF INFORMATION ACT 2000 gives the Secretary of State, 

power to designate private organization as public authorities if either they appear to him 

to be performing functions of a public nature; or they are carrying out functions under 

contract with a public authority which would otherwise be up to the authority to 

provide.34  

 

4. In Mexico, the General Act of Transparency and Access to Public Information referring 

to ‘right to information’ as the “human right of access to information”35, lays down 

                                                           
33 [2007] ZACC 23. 
34 Section 5, UK Freedom of Information Act 2000 
35 Article 4 
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rather exhaustive criteria for inclusion of ‘individuals and legal entities who receive and 

use public resources and exercise acts of authority’. Article 81 thereof requires the 

concerned agency to take into account factors such as “if a governmental function is 

performed, the level of public funding, the level of regulation and government 

involvement, and whether the government participated in its creation”.  

 

Thus it should be noted that in various countries have opted a comprehensive definition, 

which also include private entities with other public authorities on the basis that they either 

perform functions of public importance or are funded by their government within the ambit of 

their respective freedom of information act.  

PUBLIC AUTHORITY 

 

Section 2(h) of RTI act 2005 “Public Authority” 

“Public authority” is defined in Section 2(h) of the RTI Act. 

It states: “public authority” means any authority or body or institution of self- government 

established or constituted— 

(a) by or under the Constitution; 

(b) by any other law made by Parliament; 

(c) by any other law made by state legislature; 

(d) by notification issued or order made by the appropriate Government, and includes 

any 

(i) body owned, controlled or substantially financed; 

(ii) non-Government organization substantially financed, directly or indirectly by funds 

provided by the appropriate Government. 

TEST FOR DETERMINING PUBLIC AUTHORITIES  

The test for whether a body is a public authority or not can be determined on the basis of 

assessing the following factors. These factors are: 
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 a) If the entire share capital of the corporation is held by the government, it may be an 

indicator of the body being a public authority.  

b) Where the financial assistance of the state is so much so as to meet almost entire of the 

corporation. The RTI Acts do not define substantial financing. Consequently, courts are often 

required to decide whether a particular form and quantum of financial aid constitutes 

substantial finance. Courts have not given a uniform interpretation of what constitutes 

substantial financing. In one case benefits received by the institution in the form of share 

capital contribution, subsidies, land allotment etc. were cited as examples of such financing. 

Payments of grants for salaries of teachers and staff in educational institutions have also been 

held to be substantial funding.36 

c)Existence of deep and pervasive state control may afford an indication that the corporation 

is a public authority, the manner in which that influence is exercised is irrelevant.  

d) If the functions of the corporation are of public importance and closely related to 

government functions it would be a relevant factor in classifying a corporation as a public 

authority. 

INCLUSIVE DEFINITION OF PUBLIC AUTHORITIES 

The definition of public authorities has a sweeping coverage. It takes within its ambit not 

only the officers, organizations, etc. under the three organs of the govt. viz. Executive, 

Legislature and Judiciary but also any authority or body or institution of self government 

established or constituted by or under the Constitution & Parliament. The Act also takes 

within its ambit body owned controlled or substantially financed and non-govt. organization 

substantially financed directly or indirectly by funds provided by the appropriate govt.  

Section 2(h) has used the expressions ‘means’ and includes’. When a word is defined to 

‘mean’ something, the definition is prima facie restrictive and where the word is defined to 

‘include’ some other thing, the definition is prima facie extensive. But when both the 

expressions “means” and “includes” are used, the categories mentioned there would exhaust 

themselves. Meanings of the expressions ‘means’ and ‘includes’ have been explained by 

                                                           
36 Who is a Public Authority under the Right to Information Act, 2005, Anirudh Burman RTI Briefs Vol.1, No.5 2013 
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Supreme Court in Delhi Development Authority v. Bhola Nath Sharma37 (Dead) by LRs 

and others , (in paras 25 to 28). 

Section 2(h) of the RTI act can be read in two parts for its better aspect. 

1. The former part of 2(h) clauses (a) to (d) deals with:  

• an authority or body or institution of self-government established by or under the 

Constitution, (Union and state executives, Election Commission, etc.), 

•  an authority or body or institution of self-government established or constituted by any 

other law made by the Parliament and state legislature, (Central and state universities, 

regulators such as RBI, SEBI, TRAI etc) 

•  an authority or body or institution of self-government established or constituted by 

notification issued or order made by the appropriate government. (Planning 

Commission) 

2. The later part of Section 2(h) of the Act, which embraces within its fold:  

• a body owned, controlled or substantially financed, directly or indirectly by funds 

provided by the appropriate government,  

• Non-governmental organizations substantially financed directly or indirectly by funds 

provided by the appropriate government. 

 The second part of the section 2(h) of the act, specifically deals with- 

▪ Body owned  

A body owned, means to have a good legal title to it having the ultimate control over the 

affairs of that body, ownership takes in its fold control, finance etc. 

▪ Body controlled 

The word controlled in the section 2(h) figures between body owned and substantially 

financed thus the control by the appropriate government should be of substantial nature rather 

than mere supervision or regulation by a statue or body.  The control of the body is of such a 

degree which amounts to substantial control over the management and affairs of the body. 

Krishak Bharti Cooperative Ltd. v. Ramesh Chander Bawa38 , 

                                                           
37 Delhi Development Authority v. Bhola Nath Sharma and others (2011) 2 SCC 54 
38  W.P. (C) 6129/2007 decided on 14 May 2010 by the Delhi High Court 
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 the Delhi High Court held the Krishak Bharti Co-operative Ltd.  a society registered under 

the Multi-State Co- Operative Societies Act, 2002 to be a "public authority" for the purpose 

of the RTI Act because certain devices laid down in the MSCS Act itself makes KRIBHCO 

amenable to the control of the Government.  

On the same grounds, the National Cooperative Consumer Federation of India Ltd. (and the 

National Agricultural Cooperative Federation of India Ltd.  two other societies registered 

under the MSCS Act - are "public authorities". 

▪ Substantially financed 

The term 'Substantially financed' is not defined in the RTI Act. When a term is not defined in 

an Act, the normal rule is to find the definition of the term in a relatable statute or legislation 

and apply the same. The definition is given in Section 14(1) of CAG Act-1971 for the term 

substantially financed (Doctrine of Parimateria in interpretation of statutes). 

  

“According to this Section, when the loan or grant by the government to a body/authority is 

not less than Rs 25 lakhs and the amount of such loan or grant is not less than 75% of the 

total expenditure of that body/authority, then such body/authority shall be deemed to be 

substantially financed by such grants/loans. Direct funding could be by way of cash grants, 

reimbursement of expenses etc., and indirect funding could be meeting the expenses directly 

or in kind”39  

 In Thalappalam Ser. Coop. Bank Ltd. and others Vs State of Kerala and others40 

 

The apex court held that Government may not have any statutory control over the NGOs, as 

such, still it can be established that a particular NGO has been substantially financed directly 

or indirectly by the funds provided by the appropriate government, in such an event, that 

organization will fall within the scope of Section 2(h)(d)(ii) of the RTI Act (definition of 

public authority). 

 

"Consequently, even private organizations which are, though not owned or controlled but 

substantially financed by the appropriate government will also fall within the definition of 

public authority," the bench said”. 

                                                           
39  Section 14(1) of Controller Auditor General Act-1971 
40 (2014)4WBLR(SC)532 
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The apex court said that substantially financed means that "the degree of financing must be 

actual, existing, positive and real to a substantial extent, not moderate, ordinary, tolerable 

etc." 

It said "merely providing subsidiaries, grants, exemptions, privileges etc., as such, cannot be 

said to be providing funding to a substantial extent, unless the record shows that the funding 

was so substantial to the body which practically runs by such funding and but for such 

funding, it would struggle to exist". 

But facilities or assistance like deposit guarantee scheme, scheme of assistance from 

NABARD etc provided by the state for the betterment and welfare of the cooperative sector 

cannot be termed as substantially financed by the appropriate government to bring the body 

within the fold of public authority. 

The expression ‘Appropriate Government’ has also been defined under Section 2(a) of the 

RTI Act, which reads as follows:  

2(a) “appropriate Government” means in relation to a public authority which is established, 

constituted, owned, controlled or substantially financed by funds provided directly or 

indirectly- 

(i) by the Central Government or the Union territory administration, the Central 

Government;  

(ii) by the State Government, the State Government.” 

INTERPRETATION OF DEFINITION41 
 

▪ While Section 2(h) appears to emphasis the form of an entity (how it was constituted, who 

owns, controls and finances it),as crucial to determining its status as Public Authorities, 

some decisions of the CIC42 and the Delhi High Court43 have used case-law to state that an 

entity’s activities are also important. This is an interesting broadening of the definition as 

the definition in the Act does not explicitly state that the nature of the functions performed 

by a body ought to be a criteria in determining whether or not it can be defined as a public 

authority44 

                                                           
41 Who is a Public Authority under the Right to Information Act, 2005, Anirudh Burman RTI Briefs Vol.1, No.5 2013 
42 CIC order No. CIC/SM/C/001386, dated June 3, 2013 
43 Kribhco vs. Ramesh Chandra Bawa W.P. (C) 6129/2007 and W.P.(C) 7770/2008, decided on May 14, 2010 
44See also, National Stock Exchange of India Limited v. Central Information Commission, WP (C) No. 4748 of 2007 decided 
on 15 April 2010 by Delhi High Court.   
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▪ There have also been controversies over whether the second part of the definition merely 

qualifies the first part of the definition, or whether the two parts are independent of each 

other. The court upheld the second approach as the correct interpretation of the definition. 

The Delhi High Court has stated that the second part of the definition is “distinct in 

alternative, and not cumulative”. The Delhi High Court has clearly stated that the aim of 

the second part of the definition is to bring bodies that may not have been established by 

or under a notification, but are still substantially financed, owned or controlled by the 

government45. The Delhi High Court has also clarified that entities falling within the first 

part of  the definition (from clauses (a) to (d) do not have to additionally be substantially 

financed, or owned and controlled by the government46 

 

Based on these criteria, High Courts have brought a number of entities within the ambit of 

“public authority”. These include: 

 (a) Autonomous institutions such as sports associations: Indian Olympic Association, 

Chandigarh Laws Tennis Association. 

(b) Schools and educational trusts: Sanskriti School, Dhara Singh Girls High School, 

Ghaziabad, DAV College Trust.  

(c) Registered societies, and cooperatives: Jullundar Gymkhana and Sutlej Club, Mulloor 

Rural Co-operative Society Ltd. 

PRIVATE BODIES AND THE RIGHT TO 

INFORMATION 

 

The Chairman, Press Council of India, Justice P.B. Sawant, former judge, Supreme Court of 

India, underscoring the importance of bringing private bodies within the purview of right to 

information, opined that47 :- 

                                                           
45 Indian Olympic Association v. Veeresh Malik W.P.(C) No. 876/2007, decided on 7.01.2011 by the Delhi High Court. 
Reiterated in VS Lee v. State of Kerala 2010(1) KLT 691. 
46 Delhi Sikh Gurudwara Management Committee v. Mohinder Singh Matharu LPA No. 606 of 2010, LPA No. 607 of 2010 
decided on 12 September 2012 by Delhi High Court. 
47 Amulya Gopalakrishnan, “Information by right”, Frontline (2003). 
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“Private bodies, especially where their activities affect the fundamental rights of the public, 

must be required to disclose information. In times of far reaching privatisation, institutions 

such as electricity boards and banks cannot be left out of law’s scope.” 

Private entities are not included under the ambit of RTI act by the Indian legislature.  

Private entities are not covered under Section 2 (a) of the Act according to which 

“appropriate government” refers to a public entity which is constituted, owned, established, 

substantially financed (directly or indirectly) or controlled by the- 

• Central Government 

• State Government 

• Union Territory Administration  

But in the landmark judicial pronouncement of Sarabjit Roy v. Delhi Electricity Regulatory 

Commission48,  it was reaffirmed by the Central Information Commission that privatized 

utility companies are also included under the umbrella of the RTI Act, regardless of their 

privatization. One of the common misunderstandings among the general public is that only 

those entities which are a subsidy to the government or are funded by the government are 

under the purview of the RTI Act. But the fact is that private bodies also falls under the RTI 

whether or not they are substantially funded or aided by the government.  

Where are Private Entities Covered? 

The long arm of RTI Act, 2005 even reaches out to the private bodies through in an indirect 

manner. Section 2(f) brings within its ambit information relating to any private body which 

can be accessed by a public authority under any other law for the time being in force 

(regulatory control). 

Private bodies are covered under Section 2(f) defines as; - 

"information" to include "any material in any form, including records, documents, memos, e-

mails, opinions, advices, press releases, circulars, orders, logbooks, contracts, reports, papers, 

samples, models, data material held in any electronic form and information relating to any 

                                                           
48 CIC/WB/A/2006/00011  
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private body which can be access by a public authority under any other law for the time 

being in force. 

Reading it with section 8(1)(j) which states that that information which cannot be denied to 

the parliament or a state legislature shall not be denied to any person. Though the said section 

puts exemption from the disclosure of personal information of any person under RTI act. 

Hence, it can be interpreted that private bodies which provide information to the public 

authority shall be made available to every person and thus brings private bodies indirectly 

under the ambit of the RTI act 2005. Therefore, reading between the lines, it is evident that 

private entities also fall under the range of the RTI Act through any public authority with 

which they are registered.  

The information Commissioner of the Central Information Commission49, M M Ansari has 

also stated that as long as the private bodies and companies were answerable to a regulatory 

body or any department of the government, they also fall within the purview of the law. For 

instance, if a person wants any information about the telecom companies, they can access the 

information through the Telecom Regulatory Authority of India.  

 But it was also made clear by the Commission that only such information which served the 

public interest could be asked for, and not that information which disintegrated the 

competitive position of the company in the market. For example, a company who is 

manufacturing soft drinks may be asked to provide how much water they used in their soft 

drinks and what is the source of the water used, but they can’t be asked to disclose the 

formulae of the soft drink. 

The Hon’ble Kerala High Court observed that the definition of ‘public authority’ has a much 

wider meaning than that of the term ‘State’ and while elaborating the meaning of public 

authority in the RTI Act 2005 states that those organizations which are receiving the financial 

aid from the State are under the ambit of the public authority. The word State is defined under 

Article 12 of the Constitution in relation to the enforcement of fundamental rights through 

courts, whereas the RTI Act is intended at achieving the object of providing an effective 

                                                           
49 Oversees the implementation of the Right to Information Act, 2005 
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framework for effectuating the right to information recognized under Article 19 of 

Constitution of India50.  

CONCLUSION 

The right to information act 2005, is one of the most important acts of the country. It came 

with the sole aim of empowering the public. This, unless a company or body is not declared 

as ‘public authority’ under section 2(h) of the RTI act 2005, the sole aim of public 

empowerment cannot be fulfilled.  

The RTI has developed as a tool for maintaining transparency in the overall functioning and 

governance of the nation. While the right to seek information from the public information 

can’t be questioned, but right to seek information from the private bodies performing public 

function, public duty, or is a public utility undertaking have been a difficult issue to the 

vagueness of the law. 

The key approach and philosophy of the RTI act appears to be that since the state acts on 

behalf of the citizens as stated in the preamble of the constitution, wherever the states give 

money, to the citizen had a right to know/ right to information. In my opinion, if any private 

body is running on the public money given by the state and is performing some public 

function then if the running expense is over either 20% of the running expense or Rs 1 crore, 

the body should be considered as receiving substantial finance from the government and 

should come under the ambit of the RTI act.  

The government is spending tons of public money which they get from the taxpayer or others, 

vesting public functions or public duty which were originally in the possession of the 

government now belongs to the private sector. This change is occurring due to the rapid 

privatization, de-regulation, and economic globalizations51. As a result, a substantial  amount  

of  information  about  public functions,  which  was  previously  in  the  possession  of 

governments,  now  belongs  to  the  private  sector. 

When public money used for public by private entities, using public outsourcing out of which 

tons of profit are being made by them then but, naturally the common man under the RTI act 

                                                           
50 M.P. Varghese Vs. Mahatma Gandhi University  AIR 2007 Ker 230 
51 After the introduction of Liberalization, Privatization and Globalization in 1991 in India. 
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has the right to know about how the money being used for the performance of public function 

for the greater public interest.  

The author would like to conclude this paper by suggesting some recommendation in favor of 

implementing or extending the scope of right to information law in private sector performing 

public function, public duty, or being a public utility undertaking: - 

• The legislature needs to makes specific rules and amendments to facilitate the seeking of 

information from private bodies by the people in a direct manner by amending the RTI 

act.  

• The rules must clearly lay down the obligation of the public authorities and the private 

bodies, specify the procedure that needs to be followed to process application demanding 

information from the private bodies u/s 2(f) of the act.  

• The competent authority should also bring out a guide indicating the type of information 

that can be accessed from different private bodies under various provisions of law.  

Thus, Public demand for extending right to information law to private sector is 

increasing because this expansion of private sector has put much information outside the 

scope of the law introduced in 2005. Therefore, a need is being felt to bring in more private 

organizations under the purview of right to 

information law, particularly those involved in building and maintaining hospitals, schools, 

leisure and sports trusts. Extension of right to information laws to the private sector is 

necessary to supplement the disclosure regimes for improving their effectiveness. 
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