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INTRODUCTION 
 

The modern written constitution defines the concept of a legal right parallel to the natural law 

theory. The present written constitution is the higher law evolving from the basics of the theory 

of natural law1.  

Basic rights are the contemporary name for what used to be known as natural rights2 and are 

essentially the expansion, mixture or permutation of fundamental natural rights. 3  The term 

"freedom of speech and expression" in Article 19(1)(a) of the Constitution includes the right 

to obtain and disseminate data4. Also see State of Uttar Pradesh v. Raj Narayan,5 wherein it 

was laid down that, Article 19 (1) (a) ensures and comprehends right of citizen to receive 

information regarding matters of public concern. 

Although the Court has consistently recognized the right to information in catena cases as an 

aspect of freedom of speech and expression and even extends it to the right to life6, it has fina

lly been incorporated into the Right to Information Act, 2005 and given full mechanisms for i

ts implementation. The Court held that there is strong link between Article 21and the right to 

know particularly when secret Government decision may affect health, life and livelihood. 

It should be noted that although people have the right to learn about the government's affairs, 

the said right is not absolute and in exceptional circumstances, it can be legitimately limited7. 

                                                           
1 Durga Das Basu, “Human Rights in constitutional law”, Third Edition 2008, Page 54  
2 Kesavananda Bharati v. State of Kerala, AIR 1973 SC 1461 
3 Golak Nath v. State of Punjab, AIR 1967 SC 1643. 
4 PCUL v. Union of India, (2003) 4 SCC 399.  
5 AIR 1975 SC 865 
6 In Essar Oil Ltd v. Halar Utkarsh Samiti, AIR 2004 SC 1834,  
7 Dinesh Trivedi v. Union of India, (1997) 4 SCC 306.  
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In addition to constitutional orders and parliamentary responses in India, the judiciary also 

complies with the legislation on the right to data on a case-by-case basis. 8 

The present article deals with the issue of exemptions from disclosure of information related 

to intellectual property under the Right to Information Act, 2005.  

The democratic government needs accountability, which is only feasible when there is 

openness, transparency, and understanding. Greater exposure to government functioning 

guarantees better and more effective administration, promotes and promotes honesty, and 

discourages an officer or authority from bribery, misuse or abuse of powers. 

Transparency is a strong safeguard against political and administrative aberrations and the 

inefficiency antithesis arising from a totalitarian government that retains secrecy and denies 

data.9 

The Right to Information Act, 2005 (hereinafter referred to as the' RTI Act') sets out the 

practical system for citizens ' right to data to ensure access to data from a public authority 

maintained by or controlled by the public authority in order to encourage transparency and 

accountability in the government's job, contain corruption and make our democracy worrying.  

It is, therefore, one of the most powerful and progressive laws adopted in the post-

independence age. It is equally true, however, that the disclosure of data in practice is likely to 

conflict with other government interests, including the effective operation of governments, the 

optimal use of restricted fiscal funds and the conservation of confidentiality of delicate data. 10 

                                                           
8 Association of Democratic Reform v. Union of India, AIR 2001 Delhi 126, Essar Oil Ltd v. Halar Utkarsh Samiti, 
AIR 2004 SC 1834, State of U.P. v. Raj Narayan, AIR 1975 SC865, Secretary Ministry of Information and 
Broadcasting, Government of India v. Cricket Association of Bengal, AIR 1995 Sc 1236, K. ravikumar v. 
Bangalore University, AIR 2005 Karnataka 21, L.K. Collwall v. State of Rajasthan, AIR 1988 Rajasthan 2. 
9 S.P. Gupta and Ors. vs. President of India and Ors., AIR 1982 SC 149. 
10 Right to Information Act, 2005- Bare Act. 
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The details of data requested from the public authority would need to be examined. Unless the 

nature of the information contained therein is examined, an omnibus disclosure of all records 

sought cannot be permitted. On mere fear, the right to data shall not be rejected if such 

apprehension can otherwise be healed.11 The RTI Act requires that data be disclosed rather than 

withheld unless the data requested falls within any of the exempt data categories listed in 

Section 8(1) and Section 9 of the Act. Therefore, while enforcing provisions of the RTI Act, 

the public authority shall have to take into consideration the spirit and tenor of the RTI Act. 

 

RIGHT TO INFORMATION AND ITS EXEMPTIONS 
 

To some extent, every information that we receive may hinder with someone else’s right. May 

it be right to privacy, right to livelihood, or even right to live a dignified life. But it is on the 

makers and drafters of the legislation to find and hit the balance between the reason and justice. 

Thus enters the major role of exceptions. Every right, every crime and every rulebook has one, 

or maybe more.  

Being in India, laws on transparency have always been resisted. But the right to information 

was a natural law theory. It could not be easily let go of. 

Two decisions of the Supreme Court set the stage for the RTI motion. In 1982, the Supreme 

Court noted that' the law and secrecy an exception must be the disclosure of information 

regarding the functioning of government.' In the famous case of Mr. Kulwal v / s Jaipur 

Municipal Corporation12 in 1986, the Supreme Court gave a clear cut-off directive that freedom 

of speech and expression provided for under Article 19 of the Constitution clearly implies the 

                                                           
11 Union Public Service Commission vs. G. S. Sandhu, 204 (2013) DLT 212. 
12 AIR 1988 RAJ 2 
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right to data, as the freedom of speech and expression cannot be completely exploited by people 

without information. 

In 2005, the RTI Act was developed to boost government authorities ' responsibility to the 

public by enabling higher and more efficient access to data.  In other words, as long as it is a 

component of a government authority's public record, anyone can acquire the data. 

Furthermore, the Court noted that even personal papers presented to government officials may 

form part of the government record in certain circumstances. 

The right to data is subject to some of the law's limitations. For instance, section 8(1)(d) enables 

data to be refused if it contains "business trust, trade secrets or intellectual property, the 

disclosure of which would be detrimental to a third party's competitive position, unless the 

competent authority is satisfied that the disclosure of such data is justified by greater public 

interest." Similarly, Section 9 enables a competent agency to "dismiss a data application where 

such an access request would involve an infringement of copyright in persons other than the 

State." 

We know that their work is usually' owned' by the inventor of the machine, the author of a 

book, or the writer of music. Some consequences flow from this ownership, and you've 

probably been made aware that we can't just copy or purchase a copy of their works without 

their rights being taken into account. Similarly, initial industrial designs of furniture, wallpaper, 

and the like appear to be owned naturally by somebody or organisation. 

Every time we buy such' protected' items, a portion of what we pay goes back to the owner as 

a reward for the time, money, effort and thought they put into the work's creation. Over the 

years, this has led to the growth of sectors such as the music industry globally, encouraging 

fresh talent to create more and more original thoughts and articles. 
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Disclosure would damage a third party's competitive position if the disclosure pursuant to 

Section 8(1)(d) of the RTI Act does not warrant the disclosure of such data in the wider public 

interest. 

Further, Section 9 of the RTI Act could be claimed as an exemption from disclosure of 

information only when such disclosure would infringe copyright subsisting in a person other 

than the state. 

 

EXEMPTION OF DISCLOSURE OF INTELLECTUAL 

PROPERTY AS IN UNDER SECTION 8 (1) (D) 
 

Information including trade confidence, trade secrets or intellectual property, the disclosure of 

which would be detrimental to a third party's competitive situation, is exempt from disclosure 

under Section 8(1)(d) of the RTI Act, unless the competent authority is satisfied that the 

disclosure of such data is warranted by a wider public interest. 

First and foremost, in order to test the applicability of Section 8(1)(d) of the RTI Act, it is 

essential to determine the nature of the data and, if the nature of the data is secret in relation to 

the affairs of a private entity which is not required to be placed in the public domain, it is 

essential to consider whether its disclosure may have an adverse effect on third parties. If such 

information relates to the provision of a public service or is necessary for the exercise or 

protection of a right, some information held by many private companies should be open to the 

public. 

However, the law already recognizes that businesses should be able to safeguard their business 

secrets. Quotations, offers, tenders can be classified as a trade secret prior to the conclusion of 

an agreement. Care should also be taken when disclosing data to minimize the damage caused 
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to a company's competitive business interests. Loan accounts information, valuation reports of 

immovable assets and details of borrowers ' characteristics and securities are in the nature of 

business trust. The Bank is needed to keep the privacy of such data and is therefore exempt 

from disclosure of such data pursuant to Section 8(1)(d) of the RTI Act where such data is not 

related to any government activity or interest.  

In the Institute of Chartered Accountants of India v. Shaunak H. Satya and Ors.,13 the Supreme 

Court of India has held that Section 8(1) (d) of RTI Act did not bar or prohibit disclosure of 

question papers model answers solutions to questions and instructions, if any, given to 

examiners and moderators after examination and after evaluation of answer scripts was 

completed as at that stage they would not harm competitive position of Income tax returns and 

the information provided to the income tax authorities during the course of assessment and 

proceedings thereafter, are exempted under the provision Section 8(1) (d) of the RTI Act.  

In Naresh Trehan v. Rakesh Kumar Gupta,14 the High Court of Delhi has held that the 

assessment proceedings are not public proceedings where all and sundry are allowed to 

participate and add their opinion to the proceedings. This has a propensity to interfere in the 

evaluation procedures and can therefore not be regarded in the wider public interest. 

Information on intellectual property, the disclosure of which would be detrimental to a third 

party's competitive situation, is also excluded from disclosure under Section 8(1)(d) of the RTI 

Act. 

Intellectual property relates to thoughts, understanding, invention, innovation, creativity, study, 

etc., all of which are the result of the human mind, in which the owner or the owner can use his 

                                                           
13 (2011) 8 SCC 781 
14 216 (2015) DLT 156. 
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property solely at his will and have the right to avoid others from using it without his consent. 

Intellectual property rights are referred to as ‘Intellectual Property Rights.' 

In Shonkh Technology International Ltd. v. State Information Commission Maharashtra 

Konkan Region, and United Telecom Limited v. State Information Commission Maharashtra 

Konkan Region and Ors.,15 the High Court of Bombay has held that agreements entered into 

by the Department with the third parties for providing the driving licence smart cards, optical 

smart cards and registration book smart cards, cannot be denied under Section 8(1) (d) of RTI 

Act since disclosure of such agreements would not result in disclosure of trade secrets or 

intellectual property. 

The disclosure of such data would allow for government scrutiny of processes and contracts, 

and therefore the provision of data is desirable in the broader public interest. Exemption under 

section 8(1)(d) pertaining to business confidence, trade secrets themselves did not impose an 

absolute embargo and should such data be provided if the competent authority is satisfied that 

greater government interest warrants disclosure. 

In Electronics Corporation of Tamil Nadu Limited vs. Tamil Nadu Information Commission,16 

the High Court of Madras has held that information about field inspection report of the water 

bodies, Kaiveli and Uppankazhi lands at Thiruporur and nine other villages in Chengalpattu 

Taluka for checking suitability of those lands for setting up Information Technology and other 

industries, cannot be denied since larger public interest warrants disclosure of such 

information. 

If information relating to the intellectual property that is the question papers, 

solutions/model answers and instructions, with regard to any particular examination 

                                                           
15 2011 (113) BOMLR 2433. 
16 (2010) 5 MLJ 402 
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conducted by the Appellant, cannot be disclosed before the examination is held, as it would 

harm the competitive position of innumerable third parties who are taking the said examination.  

Therefore, it is obvious that the Appellant examining body was not liable to give to any citizen 

any information relating to question papers, solutions/model answers and instructions relating 

to a particular examination before the date of such examination. But, the position will be 

different once the examination is held. 

Disclosure of the question papers, model answers and instructions in regard to any particular 

examination would not harm the competitive position of any third party once the examination 

is held. In fact, the question papers are disclosed to everyone at the time of examination. The 

Appellant voluntarily publishes the "suggested answers" in regard to the question papers in the 

form of a book for sale every year after the examination.17 

Therefore, Section 8(1)(d) of the RTI Act does not bar or prohibit the disclosure of question 

papers, model answers (solutions to questions) and instructions if any given to the examiners 

and moderators after the examination and after the evaluation of answer scripts is completed 

as at that stage they will not harm the competitive position of any third party. 

 

JUDICIAL VIEW ON EXEMPTIONS FROM DISCLOSURE 

OF INFORMATION UNDER RTI ACT 
 

The preamble to the RTI Act specifically states that the purpose of the Act is to harmonize two 

competing interests, one is to guarantee transparency and accountability by offering access to 

data under the control of government officials and the other is to guarantee that disclosure of 

                                                           
17 RTI to get answer keys of AIIMS' past exams, https://www.dnaindia.com/delhi/report-rti-to-get-answer-
keys-of-aiims-past-exams-2585074, accessed on 13th June 2019. 
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data does not, in practice, conflict with other government interests, including effective 

disclosure. 

While the first goal is sought by Sections 3 and 4 of the Act, Sections 8, 9, 10 and 11 try to 

attain the second goal. Therefore, when Section 8 exempts certain data from disclosure, it 

should not be regarded as a fetter on the right to data, but as an equally significant clause that 

protects other government interests that are vital to the fulfilment and conservation of 

democratic values. 

Some High Courts have held that Section 8 of RTI Act is in the nature of an exception to 

Section 3 which empowers the citizens with the right to information, which is a derivative from 

the freedom of speech; and that therefore Section 8 should be construed strictly, literally and 

narrowly.  

The Supreme Court in Central Board of Secondary Education and Anr. vs. Aditya 

Bandopadhyay and Ors.,18 has disagreed with the said approach. The Supreme Court ruled that 

the RTI Act aims to strike a balance between two competing interests, since harmony between 

them is crucial to the preservation of democracy, and that the courts and information 

commissions which enforce the provisions of the RTI Act must, therefore, adopt a purposeful 

design involving a sensible and balanced strategy harmonizing the two items of the Act.  

The Supreme Court further ruled that indiscriminate and impractical requests or instructions 

under the RTI Act for the disclosure of all and sundry data unrelated to transparency and 

accountability in the functioning of government officials and the eradication of corruption 

would be counterproductive as it would adversely impact the effectiveness of the 

administration and would result in the executive becoming bogus. 

                                                           
18 (2011) 8 SCC 497 
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The Supreme Court in Institute of Chartered Accountants of India vs. Shaunak H. Satya and 

Ors.19 has observed that it is necessary to make a distinction in regard to information intended 

to bring transparency to improve accountability and to reduce corruption and other information 

which could not have bearing on accountability or reducing corruption.  

Furthermore, in accordance with the RTI Act, the competent officials should retain a correct 

equilibrium so that, while achieving transparency, the demand for data does not achieve 

unmanageable proportions influencing other public interests, including the effective 

functioning of public officials and the conservation of confidentiality of delicate data by 

government and the optimal use of restricted fiscal funds. 

PATENTS OFFICE 
 

The grant of patents results in the patentees getting exclusive rights over the inventions and 

therefore, it is imperative that the Controller General of Patents maintains scrutiny as to 

whether the patent is being worked or not.  

the RTI Act trumps all other information dispensation mechanisms under other specific 

legislation (such as the Patents Act). In particular, patent information is vital information that 

should be made available in an easy and affordable manner to the public. A patent is a twenty-

year monopoly and this monopoly is granted on the promise that the public would benefit 

through the patent information submitted by the Patentee. Transparency and disclosure of 

patent information, therefore, lies at the heart of the patent regime. 

What happens when the Right to Information Act clashes with other information dispensation 

mechanisms coded in other pre-existing laws such as the Patents Act and Companies Act?  

                                                           
19 (2011) 8 SCC 781 
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Government authorities are a deliberately frustrating request to information requests by 

insisting that the RTI Act does not apply to them. They argue that their own specific legislation 

(such as the Patents Act) provides for the dispensation of information to the public and that 

therefore the RTI Act does not apply. Unfortunately, the information dispensation mechanism 

under the Patents Act is far from satisfactory. Illustratively, the patent office charges more than 

100 times the fee charged under the RTI Act, making it prohibitively expensive for the common 

man. 

In one such instance in 2010, the IPO demanded a fee of Rs. 1,04,000/- (One Lakh Four 

Thousand Rupees) for supplying certified copies of 26 documents, at Rs. 4,000 (Four Thousand 

Rupees) per document. Contrast this with the RTI Act wherein any amount of information can 

be obtained at Rs. 2/- per page. Even if one estimated that each of these 26 documents had 20 

pages each, the total would only amount to Rs. 1,040/- (One Thousand and Forty Ruppes). 

Effectively the difference in fees between the patent office and the RTI is about a100 times!20 

Secondly, the Patents Act provides for only certain kinds of patent information to be made 

public. And not for all patent information. Under the RTI Act, all patent information is 

mandatorily available. 

"The choice of seeking information whether under the RTI or the specific legislation lies with 

the citizen and rules for providing information should be applied depending on the Act under 

which the applicant requests," said CJ Karira, an RTI expert based in Hyderabad.  

 

Right to information is a fundamental right and a citizen cannot be forced to choose the route, 

                                                           
20RTI: Delhi high court admits PIL over patent office’s disclosure policy, 
https://www.livemint.com/Politics/BLi0OjU2SVChczNqigF9gL/RTI-Delhi-HC-admits-PIL-over-patent-offices-
disclosure-pol.html, accessed on 27th May, 2019. 
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he added. RTI applicants also complain that pre-existing laws drastically cut the amount of 

information one can ask for.  

The patents law doesn't allow access to the patent examiner's report, which is a critical 

document in deciding whether and why a patent is valid. This, when the Indian Patent Act 

allows opposition to a patent — before and after it, is granted.  

Without adequate disclosure and access to patent information, third parties will find it 

difficult to mount such challenges and prevent the imposition on unwarranted 20-year 

monopolies on society. 

Also, most of the older laws do not prescribe any timelines to give away information, unlike 

the RTI Act where the authorities must furnish information within 30 days or face penalty. 

Pre-existing laws also lack a clear grievance-redressal mechanism for information seekers in 

case they have been short-changed by officials.  

 

The curious case of EVM Machines 
 

The appellant filed an application under RTI Act before the Central Public Information Officer 

(CPIO), Election Commission of India (ECI), New Delhi, seeking an Electronic Voting 

Machine (EVM). 21 

 The appellant filed a second appeal before the Commission on the grounds that the respondent 

has wrongly denied the information. He contended that as per Section 2(f) and 2(i) of the RTI 

Act, the definition of ‘information’ and ‘record’ includes model or any sample. Hence, an EVM 

qualifies as ‘information’ and should be provided to him under Section 6(1) of the RTI Act. 

                                                           
21 CIC Order, https://www.livelaw.in/pdf_upload/pdf_upload-358593.pdf, accessed on 5th June 2019. 
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The appellant requested the Commission to direct the CPIO to provide the desired information 

to him, free of cost, to take necessary action against the CPIO and to impose a penalty upon 

him under Section 20 of the RTI Act. In addition to the above, the appellant also requested 

compensation.  

The appellant submitted that the respondent has wrongly denied the information under Section 

6(1) of the RTI Act. He contended that as per Section 2(f) and 2(i) of the RTI Act, the definition 

of ‘information’ and ‘record’ includes model or any sample. Hence, an EVM qualifies as 

‘information’ and should be provided to him under Section 6(1) of the RTI Act. He further 

stated that he is ready to pay the necessary cost for the machine, as applicable.  

The respondent reiterated that an EVM did not qualify as ‘information’ under Section 2(f) of 

the RTI Act. He, however, admitted that due to oversight, the CPIO vide reply dated 02.05.2018 

inadvertently quoted Section 6(1) of the RTI Act while denying the appellant’s request for an 

EVM in the RTI application. The respondent tendered his unconditional apology for this lapse 

and requested the Commission to condone the same. He also admitted that model/samples of 

the EVM are available with the ECI, but the same is only kept for training purpose by the ECI, 

and not saleable to the general public. The respondent further stated that the software installed 

in the machines is an intellectual property of a third party, the disclosure of which would harm 

the competitive position of the third party concerned. Hence, the said information is exempted 

from disclosure under Section 8(1)(d) of the RTI Act. 

 The Commission notes that the definition of information under Section 2(f) of the RTI Act is 

as follows: “Section 2(f)- “information” means any material in any form, including records,  
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documents, memos, e-mails, opinions, advice, press releases, circulars, orders, logbooks, 

contracts, reports, papers, samples, models, data material held in any electronic form and 

information relating to any private body which can be accessed by a public authority under any 

other law for the time being in force.”  

Thus, the EVM which is available with the respondent in a material form and also as samples, 

as admitted by the respondent during the hearing, is information under the RTI Act. The 

Commission also noted that as per the respondent, the software installed in the EVM is an 

intellectual property of a third party, the disclosure of which would harm the competitive 

position of the third party concerned. However, the respondent had denied the information 

sought for, erroneously, under Section 6(1) of the RTI Act. The Commission, therefore, 

directed the respondent to provide an appropriate reply, as per the provisions of the Act, to the 

appellant within four weeks from the date of receipt of a copy of this order under intimation to 

the Commission. 

However, the Delhi High Court stayed the order of the Central Information Commission after 

EC filed a petition challenging CIC’s order holding that the EVM, which is available with the 

EC in a material form and also as samples, is information under the RTI Act. 

It was submitted by the petitioner that, “The EVMs maintained by the petitioner (EC) are 

utilised in the conduct of elections all over the country in accordance with the law. Further, the 

petitioner also maintains a small number of EVMs for the purposes of training of election 

officials and use in awareness programmes under the strict supervision of the petitioner. It is 

further submitted that the petitioner does not maintain any EVM in sample or model form.”22 

                                                           
22 HC stays CIC order holding EVM as 'information' under RTI Act, https://www.business-
standard.com/article/pti-stories/hc-stays-cic-order-holding-evm-as-information-under-rti-act-
119031800875_1.html, accessed on 20th June 2019. 
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Thus, the case of EVM machine is yet not dissolved on account of the fact that EVM does not 

fall under the scope of the RTI Act which is primarily concerned with documentary records 

and representative models. 

CONCLUSION 
 

The RTI Act's mandate is to disseminate data retained by government officials except that 

which is exempted under any of the Act's regulations or any other unique law. The requirements 

of the RTI Act should be strictly implemented and every effort should be taken to highlight the 

data needed to ensure transparency and accountability in the functioning of government 

officials and to discourage bribery. The right to information, however, is not complete. Sections 

8 and 9 of the Act provide for certain provisions whereby a public authority is entitled to 

dismiss a data application, regardless of anything contained in the Act. The RTI Act is intended 

to harmonize competing government and private interests. The RTI Act should not be used as 

a tool for harassing sincere government authorities or hindering the workings of a public 

authority. Citizens ' right to access any data kept by any public authority should therefore be 

viewed in accordance with the exclusions / exemptions listed in the RTI Act. 

 The Legislature has sought to keep a balance between intellectual property rights and the goal 

of promoting transparency and accountability in the workings of government. None of the two 

can be permitted to suppress the other as this will ultimately be counterproductive and contrary 

to the intention of the legislature. With this in mind, it has been the responsibility of the 

judiciary to interpret statutory regulations in such a manner as to guarantee that the balance 

between the two is preserved. It will be interesting to see how these two domains intersect in 

the future. 
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