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INTRODUCTION 

The right to privacy and the right to information are essential pillars of the Indian Democracy 

which ensure a smooth functioning of the government. These two rights are not explicitly 

mentioned in the Indian Constitution, but the Apex court has materialised these rights under 

the broader spectrum of Article 14, Article 19 and Article 21 of the Indian Constitution. The 

Court through its various judgements has considered these rights to be at the core of democracy 

and as the kernel of good governance.   

In their complementary nature, both these rights can be seen working on various occasions to 

hold the Leviathan state accountable for its actions. The essence of these two rights in the 

constitutional jurisprudence is to empower the citizens at various levels and to ensure that the 

welfare state does not transform into a totalitarian one. These two rights can be seen working 

exclusively or mutually to hold the state liable for its actions.  

But a riveting conjuncture that can be observed in the Indian Legal System is where these two 

sacrosanct rights, claim their authoritative position in the constitutional set up. These rights are 

more often than not in the scheme of Indian Legalism seen as contradicting in nature and this 

belligerent interaction is where legal luminaries sense an undertone of a conspicuous claim of 

superiority between these two rights. 

But since these two rights are pari passu, the constitutional interpretation of the same does not 

accord the greater authoritative position to any of the two rights. Under the existing frame work 

of the Constitution neither privacy nor transparency take precedence over each other. This 

precedence is circumstantial in nature and has been well established by various judgements 

pronounced by the Courts. It is the accessibility to personal information held by public 

authorities, legislation and decision of the courts that has sparked off a debate regarding the 

rules governing such accessibility.  

In the light of the recent developments in the privacy jurisprudence one has to closely study of 

the functioning of these two rights. Understanding the complementary and contradictory nature 

of these two rights is quintessential to ensure that both these domains do not become 

antagonistic to each other. It is necessary to understand the laws governing these two rights.  

This paper makes an attempt to analyse the exclusive and correlative nature of these two rights 

and aims to study a via media for the effective implementation of these rights in the democratic 
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and welfare- oriented set up of Indian Legal System. The two rights need to be respected and 

legislations governing them need to be made more accommodating in terms of this respect. 

UNDERSTANDING THE TWO RIGHTS 

I. RIGHT TO INFORMATION 

The Right to Information was realised by the Apex court in the case of Uttar Pradesh v 

Rajnarain1 where the court held that the public has the right to know every act discharged by 

the public authorities. The court held that the right to information is an essential part of the 

principle of natural justice. It originated to confer the fundamental right to freedom of speech 

and expression contained in Article 19(1) (a) of the Constitution. The court said in para 74 of 

the judgement that: 

 

“74.In a Government of responsibility like ours, where all the agents of the public must be 

responsible for their conduct there can be but few secrets. The people of this country have 

a right to know every public act, everything that is done in a public way, by their public 

functionaries. They are entitled to know the particulars of every public transaction in all 

its bearing. The right to know, which is derived from the concept of freedom of speech, 

though not absolute, is a factor which should make one wary, when secrecy is claimed for 

transactions which can at any rate, have no repercussion on public security.” 

 

The above judgement presents before us, the need and importance of the right to information. 

The Right to Information Act, 2005 encapsulates in letter and in spirit the principles laid down 

by the Apex court through its various judgments. The Act in its preamble enumerates that all 

the citizens have the inherent right to access the information held by the public authorities, to 

further transparency and accountability which  are essential in the  day to day functioning of 

the public authorities. The aim of this act can rightly be said is to contain corruption, to hold 

departments and ancillary organizations of the Government accountable and to develop a 

participatory democracy and system of governance. 

 

The Supreme Court, in S. P. Gupta v Union of India2 , held that in regard to the functioning of 

Government, disclosure of information must be the ordinary rule while secrecy must be an 

                                                 
1 [1975] AIR 865 (SC). 
2 [1982] AIR 149 (SC). 
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exception, justifiable only when  it is demanded by the requirement of public interest. The 

Court observed that: 

 

“This is the new democratic culture of an open society towards which every liberal   

democracy is moving and our country should be an exception. The concept of an open 

government is the direct emanation from the right to know which seems to be implicit in 

the right of free speech and expression guaranteed under article 19(1)(a). Therefore, 

disclosures of information in regard to the functioning of Government must be the rule, and 

secrecy an exception justified only where the strictest requirement of public interest so 

demands. The approach of the court must be to attenuate the area of secrecy as much as 

possible consistent with the requirement of public interest, bearing in mind all the time that 

disclosure also serves an important aspect of public interest.” 

 

The interpretation of the court in the context of right to information shows us that the nature of 

this right is that in the democratic set up it should promote as much transparency as possible. 

Democracy works on the premise that citizens are the  centre of all governance. The decisions 

of courts present before us the need for an informed citizenship. Therefore it can clearly be 

construed  from courts interpretation that the Citizens Right To Know is paramount.  

II. RIGHT TO PRIVACY 

Privacy as a concept encompasses within itself a very broad spectrum of principles3 and it 

essentially relates to the protection of an individual’s autonomy and his or her relationship with 

the existing structures in the society i.e. the government. To quantify what constitutes as 

privacy has been observed by many jurists as an unending task. 4 Commonly it is recognised 

as that core right which balances human dignity with other values of association and speech.5 

The definition of what exactly constitutes as privacy depends invariably on the cultural and 

social make up of a nation. This observation shows that while there are some tenets of privacy 

that are accepted invariably under all circumstances , there is a part of this right which is 

affected by the cultural and social makeup of the nation. 

                                                 
3 ‘7 Principles Of The Indian Privacy Code’ <https://saveourprivacy.in/principles> as accessed on 7 December 

2018. 
4 Niemietz v Germany [1992] 16 EHRR 97. The European Court of Human Rights noted, “The Court does not 

consider it possible or necessary to attempt an exhaustive definition of the notion of ‘private life.’”  
5 Bensaid v United Kingdom [2001] 44599/98 ECHR 82. 

https://saveourprivacy.in/principles
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As mentioned before Right to privacy is not expressly enumerated in the Indian Constitution. 

The Supreme Court of India felt it increasingly imperative to accommodate right to privacy 

into the fold of right to life and hence read into Article 21 of the Constitution.6 In the 

Puttaswamy judgement what has been laid down is that privacy can be discerned to be of two 

different kinds: normative privacy and descriptive privacy. In its normative sense privacy can 

be construed as one that holds ethical principles, eternal morals and essentials constituents of 

human values, dignity, self-determination and self-respect. In its descriptive sense privacy 

refers to prerogatives and entitlements conferred on the basis of its normative sense and ensure 

its implementation by providing support under the constitutional mandate. The court in its 

judgement stated that: 

“Privacy includes at its core the preservation of personal intimacies, the sanctity of 

family life, marriage, procreation, the home and sexual orientation.  Privacy also 

connotes a right to be left alone. Privacy safeguards individual autonomy and 

recognises the ability of the individual to control vital aspects of his or her life. 

Personal choices governing a way of life are intrinsic to privacy. Privacy protects 

heterogeneity and recognises the plurality and diversity of our culture. While the 

legitimate expectation of privacy may vary from the intimate zone to the private zone 

and from the private to the public arenas, it is important to underscore that privacy 

is not lost or surrendered merely because the individual is in a public place. Privacy 

attaches to the person since it is an essential facet of the dignity of the human being.”  

The study of these two rights exclusively show us the importance of these two rights and also 

shows us the that in their exclusive nature they are inextricable human rights. However, after a 

study of the nature of these two rights is important to understand the functioning of these two 

rights in the practical regime i.e. under a common situation where they either come into conflict 

or complement each other. 

NON- ABSOLUTE NATURE OF RIGHTS 

Both Right to privacy and Right to Information are not absolute. As has been stated above in 

the Indian legal set-up individual rights have to give way for the public interest and this is the 

cornerstone against which both these rights are placed and are effectively curtailed. The court  

in the case of Dinesh Trivedi v Union of India7 realised the need to curtail the right to 

                                                 
6 Justice K. S. Puttaswamy v Union Of India Writ Petition (Civil) No 494 Of 2012. 
7 [1997] 4 SCC 306. 
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information.   

 

The court held that:  

“18. ….The disclosure of documents relating to the affairs of State involves two  

competing dimensions of public interest, namely, the right of the citizen to obtain 

disclosure of information, which competes with the right of the State to protect the 

information relating to its crucial affairs…..It is important to note that it was conceded 

that there are certain classes of documents which are necessarily required to be 

protected, e.g. Cabinet Minutes, documents concerning the national safety, documents 

which affect diplomatic relations or relate to some State secrets of the highest 

importance, and the like in respect of which is that wherever it is clearly contrary to 

the public interest for a document to be disclosed, then it is immune from disclosure.  

….Democracy, therefore, expects openness and openness is a concomitant of a free 

society. Sunlight is the best disinfectant. But it is equally important to be alive to the 

dangers that lie ahead. It is important to realise that undue popular pressure brought 

to bear on decision makers in Government can have frightening side-effects…….It will 

paralyse the entire system and bring it to grinding halt. So we have two conflicting 

situations almost enigmatic and we think the answer is to maintain a fine balance which 

would serve public interest.”  

The RTI ACT,2005 also recognises the need to exempt the disclosure of certain information in 

certain circumstances. Section 8 of the RTI Act enumerates various circumstances under which 

the right to information of a citizen can be effectively curtailed to balance it with other rights. 

The section lays downs exemptions such as information that can prejudicially affect the 

sovereignty and integrity of India8, information forbidden to be furnished by any court or 

tribunal,9 fiduciary capacity,10 information received in confidence from foreign government11 

amongst others. The rationale behind providing these exemptions is acknowledging that the 

right to information nod a citizen needs to be effectively and carefully balanced with other 

rights and circumstances in order to ensure a proper  functioning of the state.  

                                                 
8 Right to Information Act 2005, s 8(1)(a). 
9 Right to Information Act 2005, s 8(1)(b). 
10 Right to Information Act 2005, s 8(1)(e). 
11 Right to Information Act 2005, s 8(1)(f). 
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 The right to privacy as mentioned above is an essential component of right to life envisaged 

under Art. 21. The right however is also not absolute and may be lawfully restricted for the 

prevention of crime, disorder, or protection of health or moral; or protection of rights and 

freedom of others. In Govind v State of Madhya Pradesh12 it was held that: 

"Assuming that the fundamental right explicitly guaranteed to a citizen has penumbral 

zones and that the right to privacy is itself a fundamental right, and it must be subject 

to restriction on the basis of compelling public interests.” 

 The court further observed that : 

“if there is a conflict between fundamental rights of two parties that right which 

advances public morality would prevail.” 

In the global context, while there are nations that consider community rights over individual 

rights there are countries as in Europe which consider privacy as a right with cannot be 

encroached upon. India falls under the former category. The Hon’ble Supreme Court in case of 

Mardia Chemicals Ltd. vs. Union of India13 had observed that: 

“66. …………. Therefore, wherever public interest to such a large extent is involved 

and it may become necessary to achieve an object which serves the public purposes, 

individual rights may have to give way. Public interest has always been considered to 

be above the private interest. Interest of an individual may, to some extent, be affected 

but it cannot have the potential of taking over the public interest having an impact in 

the socio- economic drive of the country………..” 

Privacy as a right holds immense importance as a citizen’s fundamental right. Given the 

potential scope of abuse of one’s personal information in the current structure of the society 

this right serves as a checking mechanism on the abuse of information by private or public 

authorities.  

The analysis of the judgements quoted above shows us that none of the two rights are plenary 

in nature and that both of them have to be subjected to the test of public interest amongst others. 

It is here that the study of Right to privacy in context with right to information needs to be done 

in order to understand the non-absolute nature of these two rights when invoked together.  

                                                 
12 [1975] 2 SCC 148. 
13 [2004] 4 SCC 311.  
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RIGHT TO PRIVACY IN CONTEXT WITH RIGHT TO INFORMATION 

III. COMPLEMENTARY NATURE OF THE RIGHTS 

Privacy and RTI more often than not complement each other. Both the rights focus on the 

premise of ensuring accountability of institutions to people in this complex information age. In 

1986 the Council of Europe stated that these rights are 

 “not mutually distinct but form part of the overall information policy in society.”   

The complementary nature of these two rights can be evidently seen under the principle or 

concept of “habeas data”. This concept envisages in itself a constitutionally guaranteed right 

that allows an individual to demand his or her own information and also control the use of this 

information. 14 Santiago Canton the executive secretary of the Inter-American Commission on 

Human Rights said,  

“The action of habeas data, or the right to obtain personal information contained in 

public or private databases, has been very important in many countries in exacting 

accountability for human rights abuses and helping countries scarred by human rights 

abuses reconcile and move forward, which can only be accomplished by exposing the 

truth and punishing the guilty.”15  

Both these rights provide individuals access to their own personal information from the state 

or government authorities and privacy laws in particular cater to information held by private 

bodies. These rights also mutually supplement each other: privacy laws can be used to ask 

authorities to furnish policy information in case there is no RTI law, and the RTI law can be 

used to further privacy by revealing potential abuses.  

 The most obvious commonality between the two types of laws is the right of individuals to 

obtain information about themselves that is held by government bodies. This access is an 

important safeguard to ensure that individuals are being treated fairly by government bodies 

and that the information kept is accurate. When a country has both laws, the general approach 

is to apply the data protection act to individuals’ requests for personal information; requests for 

                                                 
14Andrés Guadamuz, ‘Habeas Data vs. The European Data Protection Directive’, Journal of Information, Law & 

Technology, Vol. 3, 2001. 
15 Banisar, David, ‘The Right to Information and Privacy: Balancing Rights and Managing Conflicts’,  World 

Bank Institute Governance Working Paper. < http://dx.doi.org/10.2139/ssrn.1786473> as accessed on 6 December 

2018. 

 

https://dx.doi.org/10.2139/ssrn.1786473
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information that contains personal data about other parties are handled under the right to 

information act.  

In the case of R. Rajagopal v State of Tamil Nadu16  Justice Reddy extensively studied the right 

to privacy. Justice Reddy reached the conclusion that privacy can be classified under two heads: 

one under the law of torts, and the other interpretation is the use of this right in its constitutional 

sense to protect individuals from government’s unwarranted invasion and surveillance. He 

observed that: 

“our system of government demands constant vigilance over exercise of governmental 

power by the press and media amongst others.” 

Hence in their complementary sense both these rights have a lot to offer, transparency, 

accountability and autonomy to an individual to access information. 

The concept of data protection and right to privacy has been a recent development in the nature 

of these two rights. In light of the proposed Data Protection Bill, 2018 and Justice B.N. 

Srikrishna Committee report the nature of these rights has been again subjected to huge debate. 

A detailed analysis of the same is done later in the paper. 

IV. UNDERSTANDING 8(1)(J) OF THE RIGHT TO INFORMATION ACT, 2005. 

Section 8(1) (j) of the RTI Act, 2005 encapsulates that information which relates to personal 

information the disclosure of which has no relationship to any public activity or interest, or  

which would cause unwarranted invasion of the privacy of the individual, unless the CPIO or 

SPIO or the Appellate Authority is satisfied that the larger public interest justifies the disclosure 

of such information should be exempted from disclosure. Further, the information which 

cannot be denied to the Parliament or the State Legislature shall not be denied to any person.  

 

In common parlance. the expression “personal information” is normally used for name, 

address, occupation, physical and mental status, medical status, financial status of the person. 

The expression is also  used with respect to one’s hobbies like painting, music, sports, etc. Such 

information may be treated as confidential since one would not like to share it with any other 

person. However, there are circumstances when it becomes necessary to disclose some of this 

information as it is in larger public interest.  

                                                 
16 [1994] 6 SCC 632. 
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For example, if there is a doubt about the integrity of any person occupying a public office it 

may become necessary to know about one’s financial status and the details of his assets and 

liabilities. Similarly if there is an allegation about the appointment of a person to a public office 

where there are certain rules with regard to qualification and experience of the person who has 

already been appointed in competition with others it may become necessary to make inquiries 

about the person's qualification or experience and these things may not be kept confidential as 

such.  

 

It is noted that it may not be possible to define “personal information" as a category which 

could be positively delineated; nevertheless it should be possible to define this category of 

information negatively by describing it as all information relating to or originating in a person 

as “personal” when it has no public interface. In case the information relates to a person which 

in ordinary circumstances would never be disclosed to anyone else: such information may 

acquire a public face due to circumstances specific to that information and thereby cease to be 

personal. It is safer that what is personal information should be determined by testing such 

information against the touchstones of public purpose. All information which is related to or 

originated in person and which is unrelated to a public activity or interest, qualifies to be 

“personal information” under Section 8(1)(j). 

 ‘Public interest’17 means the general interest of the community as opposed to the particular 

interest of individual. This ‘public interest’ shall be deemed to outweigh the harm to the 

individual interests of the person where interest of the community or a considerable number of 

members of society is involved and in such a case the Central or State Public Information 

Officer, for the interests of the protected persons cannot refuse to disclose the information. 

Thus, the exempted information can be disclosed if the same is in larger public interest meaning 

thereby that access to the exempted information can be allowed if public interest is served in 

providing the information.  

In UPSC v R.K. Jain 18 an exhaustive analysis was done to understand the ambit of the 

exemption that can be granted under Section 8(1)(j). The following principles were laid down:  

                                                 
17 Babu Ram Verma v State of Uttar Pradesh [1971] 2 Serv. L.R. 659. 
18 LNIND 2012 DEL 13910. 
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“(i) The information sought must relate to "Personal Information". Therefore, if the 

information sought does not qualify as personal information, the exemption would not 

apply;  

(ii) Such personal information should relate to a third person, i.e., a person other than 

the information seeker or the public authority; AND  

(iii) (a) The information sought should not have a relation to any public activity qua 

such third person, or to public interest. If the information sought relates to public 

activity of the third party, i.e. to his activities falling within the public domain, the 

exemption would not apply. Similarly, if the disclosure of the personal information is 

found justified in public interest, the exemption would be lifted, otherwise not; OR (b) 

The disclosure of the information would cause unwarranted invasion of the privacy of 

the individual, and that there is no larger public interest involved in such disclosure.” 

The term ‘larger public interest’ has also been examined by the Delhi High Court in one of its 

judgements.19 The court observed that examination of section 8(1)(j) shows that it consists of 

three parts. The first two parts stipulate that personal information which has no relationship 

with any public activity or interest need not be disclosed. The second part states that any 

information which should cause unwarranted invasion of a privacy of an individual should not 

be disclosed unless the third part is satisfied. The third part stipulates that information which 

causes unwarranted invasion of privacy of an individual will not be disclosed unless public 

information officer or the appellate authority is satisfied that larger public interest justifies 

disclosure of such information.  

As observed by Justice S. Ravindra Bhat in CPIO, Supreme Court of India, New Delhi v 

Subhash Chandra Agarwal20 the third part of section 8(1)(j) reconciles two legal interests 

protected by law i.e. right to access information in possession of the public authorities and the 

right to privacy. Both rights are not absolute or complete. In case of a clash, larger public 

interest is the determinative test. Public interest element sweeps through section 8(1)(j). 

Unwarranted invasion of privacy of any individual is protected in public interest, but gives way 

when larger public interest warrants disclosure. This necessarily has to be done on case to case 

basis taking into consideration many factors having regard to the circumstances of each case.  

                                                 
19 Union of India Thr. Director, Ministry of Personnel, PG & Pension v Central Information Commission Civil 

No.8396/2009 . 
20 W.P. No. 288/200 decided on 2-9-2009. 
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The touchstone of public interest21 forms a quintessential part of balancing the two conflicting 

rights and serves as a mediating platform between the two rights. The Courts have applied this 

test to determine what kind of public interest warrants the disclosure of information. 

The implementation of this section can also be analysed form the cases decided by the Central 

Information Commission. 

In a situation where no Public Interest is shown denial of information u/s 8(1)(j) is justified. In 

the case of Shri Pradip Kumar Nandy v B.P.C.L22 the appellant had asked for certain 

information relating to police action initiated against an employee of the respondent and the 

same was denied under Section 8(1)(j) being  personal information. The appellant did not show 

as to how he is affected in the matter or what is the public interest in disclosure of information 

relating to the alleged criminal case being handled by the police.  

In the case of Shri Yamaji Sakharam Rathod v Commissioner of Income Tax. Aurangabad 23The 

applicant had asked for information regarding a certain complaint he had filed with the Income 

Tax Department about alleged tax evasion by a third party. The CPIO and the appellate 

authority treated the matter personal to a third party and barred from disclosure under Section 

8(1)(j). In an appeal, the Commission was of the view that: 

“ in evaluating any information in terms of Section 8(1)(j) utmost care needs to be 

exercised. The complaint made by the appellant to the Income Tax authorities was 

about a matter at alleged tax evasion and such a matter cannot be said to be a personal 

matter of the alleged tax evader. These evasions involved public money and therefore 

were related to a public activity and have had a public purpose. Larger public interest 

justifies disclosure of this information. There is hardly any information which does not 

have some "personal" focus. To bar their disclosure only for that reason will exclude 

vast swaths of information from the ambit of the RTI Act. Therefore each information 

should be closely scrutinized to determine whether it needs to be barred from 

disclosure. No rule of the thumb can be applied. Each case should be treated as 

unique.” 

                                                 
21 Supra n(13). 
22 Decision No. 3396/IC(A)/2006, F. No. CIC/MA/ A/2008/01282, dated 27.10.2008. 
23 Appn, No. ClC/AT/A/2007/00009, dated 2.3.2007. 
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Reading of the various judgements of the Commission and the Courts elucidate that the clause 

(j) of sub-section (1) of section 8 balances right to privacy and right of information and 

recognises that both rights are important and require protection. In the case of conflict between 

the two rights the test of overriding public interest is applied to decide whether information 

should be withheld or disclosed or disclosure will amount to unwarranted invasion of right of 

privacy.  

The right to privacy under Section 8(1)(j) essentially extends to situations where the 

information seeker asks for the information of a third party i.e. personal information of another 

individual. In a decision given by a division bench of Allahabad High Court24 the court 

analysed the provisions of the RTI Act in context with right to privacy of a third party. The 

court analysed that the legal proposition as enunciated by the Gujarat High Court in the matter 

of Reliance Industries Ltd. v Gujarat State Information Commission 25 with respect to affording 

a reasonable opportunity of hearing to the third party to whom either the information relates 

and which information is being treated as confidential by such a person, is not only the tenet 

of the principles of natural justice but it also flows from the statutory provisions of section 

11(1) itself.  

The Court 26 analysed that section 8(1)(j) of the Act and concluded that the section gives limited 

protection. The court held that only after providing due opportunity as provided under the Act 

and only after following its rules the information can be supplied or refused and that too by 

giving reasons.  According to the court the information asked for under the aforesaid clause, 

can stand protected, if it satisfies, either of the following conditions: 

“(i) it should be an information which relates to personal information. and the 

disclosure of such information has no relationship to any public activity or interest;  

(ii) or it would cause “unwarranted invasion of the privacy of the individual"  

The Court while deciding who ascertains public interest held that:  

“The discretion, which has been given to the Central Public Information Officer or 

State Public Information Officer or the appellate authority, as the case may be, is to 

                                                 
24 Public Information Officer, Chief Minister’s Office, Civil Secretariat Govt. of U.P. v. State Information 

Commission & Ors. WP No. 3262 (MB) of 2008. 
25  [2007] AIR 203 (Guj). 
26 Supra n(23). 
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the effect that on their satisfaction that the larger public interest justifies the disclosure 

of such information, the same may be supplied. It means that though the information 

asked for is otherwise exempted from being supplied, but it can be disclosed if larger 

public interest justifies the disclosure of such information. Who will decide this larger 

public interest? It is not the applicant or the person against whom the information is 

asked for, but the information officer or the competent authority, as the case may be. 

Of course, while deciding the aforesaid question, the views of both the parties can be 

taken into account or so to say have to be taken into account by the concerned authority 

under the RTI Act, for the reason that the person who is asking for the information, 

would say it is in larger public interest to disclose the information, whereas the person 

against whom the information is being asked for shall dispute the aforesaid tact.”  

The onus to convince the PIO that there is greater public interest involved lies on the 

appellant.27 All these provisions and case laws portray before us the meticulous legal structure 

laid down to ensure that the right to privacy and right to information work in a complementary 

nature and do  not conflict at various levels. The analysis of the above judgements show us that 

under the section 8(1)(j) the court through various case laws have deliberated and decided upon 

the procedural conflicts that could appear between the two rights under this section. An 

important point to be noted here is that  while the process to be followed under the section is 

well structured the kind of information that qualifies as personal information is done on a case 

to case basis28 taking into consideration the unique nature of the information sought.  

Section 8(1)(j) of the RTI ACT,2005 when coupled with other relevant sections of the act show 

us that an exhaustive remedy to carefully balance the two rights is recognised by the existing 

provisions of the act. This point is of crucial importance keeping in mind the Justice Srikrishna 

Report and the proposed Data Protection Bill, 2018 a detailed study of which has been done 

later in this paper. 

V. PRIVACY UNDER 8(1)(J): DIFFERENCE BETWEEN PRIVACY OF A ‘PRIVATE PERSON’ 

AND A ‘PUBLIC SERVANT’: 

In the words of Retd. Chief Justice of India, Shri J. S. Verma, there has to be a vast difference 

in the treatment of personal information of a “private person” and a “public servant”. The 

                                                 
27 Madhu Sharma v CPIO, Bank of Baroda, Corporate Centre, Mumbai, Decision NO. CIC/SH/A/2016/001640. 
28 Supra n(21). 
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exemption available to a private person may not be available to a public servant. Public servant 

cannot take shelter behind the right to privacy as are available to a common citizen. 

 For example, a private person is not physically or mentally fit it can be his personal 

information, disclosure of which can be invasion of his privacy; but in case of a government 

official not mentally or physically fit that cannot be kept out of public domain as his personal 

information. With regard to an individual he stated that we have to strike a balance in which it 

serves the public interest.  

Privacy is difficult to define. It is widely defined as right to be left alone and narrowly as a 

right to control information about one’s self. We are taking this in the latter sense. A possible 

compromise could be along with the following lines: viz. that intrusion in “privacy” is regarded 

as an unwarranted and unreasonable intrusion into an activity that society recognizes as 

belonging to the realm of individual autonomy. The sphere of individual autonomy is the field 

of action that does not touch upon the liberty of others.  

In personal capacity, if one goes for medical examination that can be treated as private as the 

same has been supplied in a fiduciary capacity. Further, where a police officer conducting some 

investigation may happen to acquire some information of a personal nature about a citizen that 

cannot be disclosed unless its nexus with public interest is apparent. On the contrary, the 

medical information for proving one's fitness for a government service cannot be exempt from 

disclosure under Section 8(1)(j).  

To ensure that the balance between these two rights is maintained the Delhi High Court  

in Vijay Prakash v. Union of India29 laid down certain guiding principles under section 8(1) 

(j).The Delhi Court while dismissing a petition against the order of the central Information 

Commission made the following observations: 

“20. A bare consideration of the right of individuals, including public servants. to 

privacy would seem to suggest that privacy rights, by virtue of section 8(1)(j) whenever 

asserted, would have to prevail. However, that is not always the case since the public 

interest element, seeks through that provision. Thus, when a member of the public 

requests information about a public servant, a distinction must be made between 

                                                 
29(2010) 28 CLA-BL. Supp. 27 (Del.). 
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‘official’ information inherent to the position and those that are not, and therefore 

affect only his/her private life. 

 This balancing task appears to be easy; but is in practice, not so  having regard to the 

dynamics inherent in the conflict. Though it may be justifiably stated that protection of 

the public servant's private or personal details as an individual, is necessary provided 

that such protection does not prevent due accountability, there is a powerful counter 

argument that public servant must effectively waive the right to privacy in favour of 

transparency. Thus, if public access to the personal details such as identity particulars 

of public servants, i.e., details such as their dates of birth, personal identification 

numbers or other personal information furnished to public agencies, is requested the 

balancing exercise necessarily dependent and evolving on case by case basis may take 

into account the following relevant considerations, i.e..  

(i) whether the information is deemed to comprise the individual‘s private details. 

unrelated to his position in the organisation;  

(ii) whether the disclosure of the personal information is with the aim of providing 

knowledge at the proper performance of the duties and tasks assigned to the public 

servant in any specific case; 

 (iii) whether the disclosure will furnish any information required to establish 

accountability or transparency in the use of public resources.” 

The analysis of the Supreme Court and the Delhi High Court show us that a well-established 

test under section 8(1)(j) of the RTI Act,2005 has been laid down. The test carefully balances 

the rights and through the principles laid down by the Courts  a well-structured test has been 

evolved to examine the exemption under section 8(1)(j). 

Various landmark judgements of the Supreme court have as stated before on a case to case 

basis determined what is private under section 8(1)(j). 

The Honourable Supreme Court through its decisions has laid down on case to case basis what 

is private to an individual i.e. a public officer. In the case of Girish Ramachandra Deshpande 

v Central Information Commission 30 the court observed that : 

                                                 
30 SLP(C) No. 27734 of 2012 dated 03/10/2012. 
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“13...... Of course, in a given case, if the Central Public Information Officer or the State 

Public Information Officer of the Appellate Authority is satisfied that the larger public 

interest justifies the disclosure of such information, appropriate orders could be passed 

but the petitioner cannot claim those details as a matter of right.” 

The Supreme Court in the case of  31 observed that: 

“information pertaining to the date of his/her(public officer) joining, details of 

promotion earned, date of his/her joining to the Branch where he/she is posted etc. is  

personal in nature; and, is exempted from being disclosed under Section 8(1)(j) of the 

Act.” 

The Hon’ble High Court of Delhi in case of Union Public Service Commission v Pinki 

Ganeriwal,32in on the basis of the ratio laid down by Hon’ble Supreme Court in case of Union 

Public Service Commission v Gourhari Kamila,33 in, has observed that:- 

“5. ……the information such as date of birth, institution and year of passing 

graduation, field experience and caste is personal information of the selected 

candidates…..” 

An analysis through this section shows us that first there is a difference between the privacy of 

a public officer and that of an ordinary citizen and second that under 8(1)(j) privacy is given 

due regard and cases are determined on the basis of the public interest test. 

VI. RIGHT TO PRIVACY  VIS-A- VIS  RIGHT TO INFORMATION 

The Supreme Court in its judgment passed in the case of Peoples Union of Civil Liberties v 

Union of India34  has ruled that: 

“When there is a competition between the right to privacy of an individual and the 

right to information of the citizens, the former right has to be subordinated to the latter 

right as it serves larger public interest. The right to know about the candidate who 

intends to become a public figure and a representative of the people would not be 

effective and real if only truncated information of the assets and liabilities is given.”  

                                                 
31 Civil Appeal No. 22 of 2009 dated 31.08.2017. 
32 Writ Petition (C) No. 5812/2010, dated 08.11.2013. 
33 Civil Appeal No. 6363, 6364 and 6365 of 2013. 
34 Civil Appeal No. 490 of 2002. 
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This observation is important to note. This is not an assertion of the supremacy of the right to 

information. As stated before both these rights are pari passu.  This judgement intertwines 

public interest with right to information and hence to avoid any predicament it is pertinent to 

note that the judgement is upholding the nature of “Public Interest” and not the supremacy of 

Right to Privacy. The right to information opens doors to larger public interest and the court 

through its judgement acknowledges the same. The Public Interest maintained by the right to 

information under section 8(1)(j) is what this judgement upholds. 

JUSTICE SRIKRISHNA COMMITTEE REPORT: A NEW PARADIGM OF CONFLICTS AND 

POTENTIAL THREATS 

In light of the Puttaswamy Judgement, and the increased knowledge in the public regarding 

right to privacy the Government constituted a committee under the aegis of Justice B.N. 

Srikrishna. The role of the committee was to suggest a legal framework and formulate a law to 

protect the institutional, private and personal data in India. 

The report begins by stating that: 

“the fundamental belief shared by the entire Committee that if India is to shape the 

global digital landscape in the 21st century, it must formulate a legal framework 

relating to personal data that can work as a template for the developing world. Implicit 

in such a belief is the recognition that the protection of personal data holds the key to 

empowerment, progress, and innovation. Equally implicit is the need to devise a legal 

framework relating to personal data not only for India, but for Indians. Such a 

framework must understand from the ground up the particular concerns and 

aspirations pertaining to personal data shared by Indians, their fears and hopes.”35 

After much deliberation the committee submitted its report to the government calling for some 

major changes in the existing framework of protection of right to privacy. One of the changes 

that it recommended was an amendment to the Section 8(1)(j) of the RTI Act,2005. 

The committee in section 112 of the draft Data Protection Bill that it submitted proposed that: 

“The Right to Information Act, 2005 (22 of 2005) shall be in the manner set out in the 

Second Schedule to this Act.” 

The second schedule of the Bill states that: 

                                                 
35 ‘A Free and Fair Digital Economy Protecting Privacy, Empowering Indians’,  

Committee of Experts under the Chairmanship of Justice B.N. Srikrishna 

<http://meity.gov.in/writereaddata/files/Data_Protection_Committee_Report.pdf> as accessed on 7 December 

2018. 

http://meity.gov.in/writereaddata/files/Data_Protection_Committee_Report.pdf
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“Amendment of section 8. — In place of the current clause (j) of sub-section (1) of 

section 8 of the Right to Information Act, 2005 the following clause (j) of sub-section 

(1) of section 8 shall be substituted, namely:—  

“(j) information which relates to personal data which is likely to cause harm to a data 

principal, where such harm outweighs the public interest in accessing such information 

having due regard to the common good of promoting transparency and accountability 

in the functioning of the public authority; 

 Provided, disclosure of information under this clause shall be notwithstanding 

anything contained in the Personal Data Protection Act, 2018;  

Provided further, that the information, which cannot be denied to the Parliament or a 

State Legislature shall not be denied to any person.  

Explanation. —For the purpose of this section, the terms ‘personal data’, ‘data 

principal’, and ‘harm’ shall have the meaning assigned to these terms in the Personal 

Data Protection Act, 2018.” 

After a reading of the proposed amendment by the committee, one can observe that the term  

‘privacy’ has entirely been removed from Section 8(1)(j) of the RTI Act, 2005. It could be 

argued that if ‘privacy’ is to be deleted from the RTI Act, some complexities that could have 

arisen due to the presence of this word can be avoided. But this observation does not stand , 

because the amendment in its form still aims to protect the “personal information” from 

disclosure hence invoking the right to privacy.  

An analysis of the amendment shows that the committee wants to incorporate a three stage 

proportionality test as is observed in European jurisdictions. This test proposes a structured 

method to be followed if a legal right needs to be curbed. The test’s first prong requires the 

disclosure or furnishing of information to be “suitably”  backed by a larger public interest and 

expressly related to a particular function or activity of the state or government. The second step 

requires that the furnishing of information must be “necessary”  to attain transparency that is 

mentioned in prong one. The third and final step is that, the disclosure should 

be “proportional” to and with due respect to competing rights like the right to privacy. 

The author does not dispute the proportionality test that but rather disputes the application of 

the same to the proposed amendment.  One can construe from the amendment proposed that 

the scope of the public interest test within the proposed section 8(1)(j) appears to have been 

narrowed, by restricting it primarily to the promotion of transparency and accountability in the 
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functioning of a public authority, as opposed to a more expansive understanding of public 

interest in terms of upholding constitutional values of social justice, welfare and democratic 

rights of citizens. The touchstone of public interest under the RTI Act, has a broad meaning as 

pointed out above and the proposed amendment will effectively curtail the same. 

The amendment proposes to replace the test of public interest with one that of the interests of 

the data principal. After an analysis of the amendment proposed to Section 8(1)(j) one can 

argue that the scope of denial of Information will increase due to the several ambiguous and 

very wide expressions. The ‘harm test' as proposed in the report to deny an  RTI application is 

also a major concern..  The test suggests that the personal data can be rejected if it cause harm 

to data principal (owner/public servant about whom the information is sought).  

Certain terms and the potential conflict they can create call for a closer scrutiny. 

First is the term “personal information”. Section 3 (29) of the Bill 2018 says: “Personal data 

means data about or relating to a natural person who is directly or indirectly identifiable, 

having regard to any characteristic, trait, attribute or any other feature of the identity of such 

natural person, or any combination of such features, or any combination of such features with 

any other information;” This definition of the term itself is very wide in scope. It clearly says 

any information ‘relates to’ the data principal also can be denied. The scope of rejection of the 

RTI is expanded without any bounds. One can argue that the same is ambiguous, wide and 

unlimited.  

The most important expression that can undermine RTI Act,2005  is ‘harm'. Section 3 (21) 

says: “Harm includes“(i) bodily or mental injury; (ii) loss, distortion or theft of identity; (iii) 

financial loss or loss of property, (iv) loss of reputation, or humiliation; (v) loss of employment; 

(vi) any discrimination treatment; (vii) any subjection to blackmail or extortion; (viii). any 

denial or withdrawal of a service, benefit or good resulting from an evaluative decision about 

the data principal; (ix) any restriction placed or suffered directly or indirectly on speech, 

movement or any other action arising out of a fear of being observed or surveilled; or (x) any 

observation or surveillance that is not reasonably expected by the data principal.” 

The first two words of the section: ‘harm includes’ can be interpreted to mean anything beyond 

what is specified in the ten clauses in Section 3(21) of the Bill. The expression : “Bodily Injury 

or mental injury” can cause the PIO to instantly reject any RTI as the request may potentially 

embarrass or upset or cause worry to ‘data principal’ i.e. the public servant. The expression 

“mental injury” is also very subjective in nature, therefore making it a very broad term. There 
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cannot be a threshold to determine what constitutes as mental injury and hence any argument 

made by the Public servant stating a potential metal injury will subject the RTI to instant 

rejection. The report does not lay does any criteria to ascertain mental injury and the wide terms 

in the section will not only lead to confusion but undermine the existing provisions of the RTI 

Act. 

 According to the section ‘Loss of reputation' is another form of ‘harm'. Certain disclosure like 

seniority lists36 are capable of causing some ‘loss of reputation’. This, coupled with the fact 

that even a possibility of ‘humiliation’ is enough to deny information, as the proposed Section 

8(1)(j) says ‘which is likely to cause harm’ poses a potential threat which can lead to the 

unnecessary curtailment of information. The expression ‘Likely’ is a general prefix for all kinds 

of harms listed in Section 3(21) and those not listed. Actual harm and likely harm could be 

grounds for rejection. The PIO could imagine any injury is ‘likely'. The ambiguity surrounding 

this section can have serious implications on the transparency law in India. 

Another expression that is used is “subjecting him to black mail or extortion”. It can be argued 

that this phrase can be interpreted in a way that the disclosure of any information under RTI 

can possibly subject a corrupt officer to black mail or extortion. As noted before the word 

‘likely’ can very well create this as a valid ground for refusal by the PIO.  It is important to 

note here that this provision compromises RTI Act on various levels and attacks the basic 

premise on which it based i.e. transparency. Due to the nature of this provision corruption 

related information of a public officer can become his or her private information as per this 

Bill. It can be argued that there is potential scope of misuse of the information hence procured 

under the RTI, but the same is refuted by the fact that the nature of the information sought is 

carefully balanced for the purpose i.e. public interest it is needed for.37 The committee in its 

report has stated that it is difficult for the appellant to establish the public interest in cases under 

section 8(1)(j). “ 

If the condition that the information bears no relation to any public activity or public 

interest is met, the burden shifts on the seeker of information to establish that the 

disclosure of the information is in larger public interest. This may often be a difficult 

                                                 
36 H.K. Madhia v. BPCL, Mumbai, APPN. No. CIC/MA/A/2006/00901 dated 7.3.2007. In this case the 

information sought related to the seniority list of all the management staff and range of PMS marks which was  

not provided. The commission held that seniority lists are prepared on the basis of performance appraisal reports 

of the employees. This exercise is undertaken very objectively. Therefore the seniority lists should be put in the 

public domain. 
37 Supra n(29). 
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burden to bear as the citizen may not be in possession of any material to establish any 

specific concern involving larger public interest. “ 

But a reading of the various judgements of the courts in this regard show that mostly in cases 

where public interest is to be determined the facts are prima facie such that they point to a 

potential compromise of laws and some irregularities in the working of the public officer.38 An 

example of this can also be a tax evasion case. 39 

Furthermore, whenever there is a question of public interest involved the courts have the power 

to have a prima facie enquiry. Same applies to the CIC, who may examine the document and 

the information to decide the question of ‘larger public interest'. It is relevant to mention that, 

while inquiring into the complaint, section 18(4) of the RTI Act empowers CIC to examine any 

record under the control of a public authority. 

 There are two more exemptions which call for a closer observation: “(ix) any restriction placed 

or suffered directly or indirectly on speech, movement or any other action arising out of a fear 

of being observed or surveilled; or (x) any observation or surveillance that is not reasonably 

expected by the data principal.” In light of the amendment that is proposed even an indirect 

restriction on speech or fear of being observed is enough to deny the information sought. The 

commission in its orders if it feels necessary gives the appellant a chance to self-inspect the 

documents depending on the facts of the case. Under such circumstances a mere apprehension 

of being observed by the public officer i.e. the data principal can call for a rejection of the RTI 

Application.  

The analysis of the proposed amendment in light of loss to reputation can be similarly be 

applied to the other terms in question. Article 19(2) , does not include ‘harm' or ‘fear of being 

observed’ or possibility of ‘black mail or extortion’ as grounds for restricting freedom of 

expression, but this amendment  suggests all of the above therefore raising a constitutional 

challenge to the same. It can be concluded the proposed amendments refer to a mere possibility 

of harm, rather than a reasonable certainty. 

Another reason stated by the committee in its report to defend the amendment is that: 

“The other condition in Section 8 (1)(j) for denial of information, i.e. ―which would 

cause unwarranted invasion of privacy‖ also raises complex issues. First, there is no 

                                                 
38 Shri Sanjeev Kumar Jain, New Delhi v All India Institute of Medical Sciences, New Delhi, Appeal No. 

ClC/OK/C/2006/OOO48, dated 3.7.2006. 
39 Supra n(20). 
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indication in the provision as to what constitutes an unwarranted invasion of privacy. 

This problem may be exacerbated by the enactment of a data protection law which gives 

a broad definition of personal data. ….. To avoid this predicament, the RTI Act must 

specifically spell out the circumstances in which disclosure of such personal 

information would be a proportionate restriction on privacy…….” 

The above reason states that RTI Act should “specifically spell out the circumstances”. It is 

pertinent to note here that through numerous precedents it has become an established principle 

that under 8(1)(j) a careful analysis needs to be done on a case to case basis.40 The present RTI 

Act in 8(1)(j) uses the larger public interest  test to relax the exemption and the PIO may decide 

to give the information. The report says the undefined ‘public interest’ is ambiguous and 

suggests to specify the relaxation clause. But what the report recommends is more ambiguous 

and  widens the scope for misinterpretation. The PIO after the amendment has a more difficult 

task to understand whether this ambiguous harm is going to outweigh common good promoting 

transparency. It is neither easy for the PIO nor for the applicant to explain this or justify the 

same . Another important observation  in this regard would be that the Data Protection Bill 

does not define what common good, promotion, transparency, and accountability, is which of 

course, are broad concepts often difficult to codify. The report or the Bill does not even define 

the term ‘privacy' which opens doors to more confusion and therefore presents itself as a great 

harm to the transparency law. But both the bill and the report fail in establishing the contours 

of privacy. 

The bill does provide some exceptions stating that “provided, disclosure of information under 

this clause shall be notwithstanding anything contained in the Personal Data Protection Act, 

2018;” 

The need for such a clause itself can be disputed on the ground that Section 22 of the RTI 

Act,2005 effectively gives the act an overriding power when it is balanced with other acts. The 

inclusion of such a clause not only undermines the existing legal framework under the RTI Act 

but also has negative implications on the other provisions of the act. The need for such a clause 

itself is in question and one can argue that it is just a mechanism used to show that the proposed 

amendment does not hinder the RTI Act,2005. 

                                                 
40 Supra n(21). 
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Another important point to be observed is the Justice A.P. Shah report41 on privacy (2012) 

which effectively laid down the contours to find a balance between the two conflicting rights. 

The report had stated that “The Privacy Act should clarify that publication of personal data in 

public interest, use of personal information for household purposes, and disclosure of 

information as required by the Right to Information Act should not constitute an infringement 

of privacy.” 

It is also important to note here that in reply to the white paper published by the Justice 

Srikrishna committee a group of Privacy advocates submitted after careful analysis the 

following observation: 

“No need for amendment to RTI Act 

Recommendation 7: The right to public information needs to be strengthened and 

protected 

(1) Individual rights are well served by the Right to Information Act which brings 

accountability to the functioning of government and public authorities. Hence, privacy 

protections which already exist under the Right to Information Act are made subject to 

public interest, need to be preserved. Accordingly, the Right to Information Act should 

not be subjected to any change by this committee. (2) Specific and express language 

should be used exempting Information Commissioners from interference or control by 

the Privacy Commissioner and maintaining their independence.”42 

In light of all the arguments presented above, it can be concluded that if the amendment is 

given effect it will have serious negative implications on the transparency law in India. A 

constitutionally guaranteed right as crucial as the right to information performs a pivotal role 

in ensuring accountability and transparency in the government. The RTI ACT, 2005 under 

section 8(1)(j) effectively deals will all concerns related to privacy and is an exhaustive remedy 

to decide cases under the same. An amendment such as the one proposed will  undermine the 

spirit of the act and lead to unnecessary complications and further exacerbate the conflicts 

between the two fundamental rights. 

                                                 
41 ‘Report of the Group of Experts on Privacy’, Chaired by Justice A P Shah, Former Chief Justice, Delhi High 

Court < http://planningcommission.nic.in/reports/genrep/rep_privacy.pdf> as accessed on 6 December 2018. 
42 ‘Submission by legal academics and advocates to the Justice Srikrishna Committee of Experts on Data 

Protection’ <http://privacyisaright.in/wp-content/uploads/2018/02/Detailed-Answers-to-the-Justice-Srikrishna-

Committee-White-Paper-1.pdf> as accessed on 6 December 2018. 

http://planningcommission.nic.in/reports/genrep/rep_privacy.pdf
http://privacyisaright.in/wp-content/uploads/2018/02/Detailed-Answers-to-the-Justice-Srikrishna-Committee-White-Paper-1.pdf
http://privacyisaright.in/wp-content/uploads/2018/02/Detailed-Answers-to-the-Justice-Srikrishna-Committee-White-Paper-1.pdf
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CONCLUSION 

The U.K. data protection registrar noted, “Data protection and freedom of information can be 

seen as complementary rights, with the potential to be mutually supportive in practice.”43 

László Majtényi, the first parliamentary commissioner for data protection and freedom of 

information in Hungary, says that the common purpose of the two rights is “to continue 

maintaining the non-transparency of citizens in a world that has undergone the information 

revolution while rendering transparent the state.” 

Right to information and protection of privacy are both rights intended to help the individual 

in making government accountable. Most of the time, the two rights complement each other. 

However, there are conflicts—for example, privacy laws often are improperly invoked by 

governments. And there are cases where the conflicts are legitimate. Throughout the paper it 

is has been maintained that both the rights are equal but situational exigency may in exceptional 

circumstances attach priority to one of the rights and in such cases, the compelling justification 

is needed to decide which right should give way to the other. So the conflict as such is not a 

permanent feature of the rights. Rather they complement and supplement each other. The 

conflict is only situational. 

 There is no simple solution to balancing the two rights, but most issues can be mitigated 

through the enactment of clear definitions in legislation, guidelines, techniques, and oversight 

systems. Of key importance is that governments take care when writing the laws to ensure that 

the right to information and data protection laws have compatible definitions. They should 

adopt appropriate public interest tests that allow for careful balancing of the two rights. Finally, 

they should create appropriate institutional structures that can balance these rights and ensure 

that data protection and right to information officials work together, even if they represent 

different bodies. A law on data protection needs to understand the complementary nature of 

right to privacy and a right to information and aim towards making the state more transparent 

and the citizens less transparent. Disregarding the complementary nature of the two rights and 

the higher burden imposed by the test skews the balance in favour of privacy and against 

transparency thus, defeating the purpose of these rights.  

                                                 
43 Freedom of Information: Consultation on Draft Legislation Cm 4355,May 1999,Response of the Data 

Protection Registrar. 

 


