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INTRODUCTION 

“A successful democracy posits an 'aware' citizenry” 1 

Transparency of information is considered vital to contain corruption and to hold government 

and its instrumentalities accountable to governed citizens of the country.2  In a government of 

responsibility like ours, where all the agents of the public must be responsible for their conduct, 

there can be but few secrets. The people of this country have a right to know every public act, 

everything that is done in a public way by their public functionaries. They are entitled to know 

the particulars of every public transaction in all its bearing.3 The concept of an open government 

is the direct emanation from the right to know which seems to be implicit in the right of free 

speech and expression guaranteed under Article 19(1) (a).4 If there is an open government with 

means, of information available to the public there would be greater exposure of the functioning 

of government and it would help to assure the people a better and more efficient administration.5 

Ultimate objective of the act is to being transparency and accountability in the affairs of 

government agencies established or constituted by or under Constitution, Parliament or on orders 

of government. It goes without saying that an informed citizen can contribute better to the 

country and bring more accountability to the system. Article 19(1) (a) of the Constitution confers 

on a citizen right to freedom of speech and expression. It comprehends right to know- right to 

receive information regarding matters of public concern. This right also emanates from the 

preamble to our constitution which secures to all its citizens liberty of thought and expression.6 

The right to information is implicitly guaranteed by the constitution7 under Article 19 (1) (a) of 

the constitution and this gives citizens enforceable and quintessential right to get information as a 

                                                           

1 The Secretary, Ministry  of  Information  &  Broadcasting v Cricket Association Of Bengal, 1995 AIR 1236, 1995 

SCC (2) 161, Para 203.3(b). 
2 Right to Information Law and Practice by Rajesh Tandon, Modern Law Publication by Lexis Nexis, 2016, Pg. 

I.327 
3 State of Uttar Pradesh v. Raj Narain, (1975) 4 SCC 428,  
4 S.P. Gupta v President of India and Ors. on 30 December, 1981, AIR 1982 SC 149, 1981 Supp (1) SCC 87, 1982 2 

SCR 365, Para 66. 
5 S.P. Gupta v President of India and Ors. on 30 December, 1981, AIR 1982 SC 149, 1981 Supp (1) SCC 87, 1982 2 

SCR 365, Para 65 
6 Association For Democratic Reforms vs Union Of India (Uoi) And Anr. on 2 November, 2000, AIR 2001 Delhi 

126, 2000 (57) DRJ 82, Para 16 
7 Commentary on The Right to Information Act, 2005 by N K Acharya, Published by Asia Law House, 12th Edition, 

262  



matter of right. RTI is a very comprehensive right which reflects good governance in the system 

and is applicable to public authorities throughout the India8. Moreover, the object of the RTI Act 

also highlights the similar aspect of promoting transparency, accountability and responsiveness 

in the working of government, which in a way also reflects prevalence of Rule of Law in real 

sense. This act provides citizens’ right to seek information held by any public authority or which 

is under its control. However the act doesn’t require the PIO to deduce some conclusion from the 

information available and give conclusion on the basis of such deduction. Potential of this right 

can be proved from the fact that the information which cannot be denied to Parliament or State 

Legislature, cannot be denied to any person9. 

POOR IMPLIMENTATION OF PROVISION OF LIFE AND LIBERTY  

Section 7(1) of the RTI Act provides for provision of disclosure of information within 48 hours 

in case of life and liberty, which is fundamental right under Article 21 of the constitution. If the 

information sought concerns life and liberty and there imminent threat to life and liberty of any 

person which might cause death or injury due to non disclosure of information, then in such 

cases information should be released within 48 hours as per the proviso of Section 7(1) of the 

RTI Act. The Public Information Officer (PIO) is bound to furnish information sought under the 

RTI Act, within 48 hours if it concerns life or liberty of a person.10  If disclosure of information 

would obviate the danger, then it may be considered under the proviso of section 7(1). The 

imminent danger has to be demonstrably proven.11 But merely the fact that disclosure of 

information may assist an appellate lead a better life is not sufficient invoking the proviso of 

section 7(1).12 The rationale behind this principle is that application, which requires instant 

reply to be made would substantially and disproportionately divert the manpower as well as 

resources and release of information in case which divert resources is explicitly prohibited by 

                                                           

8 Commentary on The Right to Information Act, 2005 by N K Acharya, Published by Asia Law House, 12th Edition, 
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9 Section 8 of RTI Act, 2005; Commentary on The Right to Information Act, 2005 by N K Acharya, Published by 

Asia Law House, 12th Edition, 264. 
10 Mr. Pooran Chand v. Directorate of Health Services, Govt. of NCT of Delhi, Decision No. 

CIC/SG/C/2009/001628/9090 Date 20 August 2010 
11 N.N. Kalia v. University of Delhi, CIC/SG/C/2009/001169/4696 
12 Mr. Pratap Kumar Jena v. Central institute of Psychiatry in Decision No. CIC/SG/A/2012/000814/18825 

 



proviso of section 7(9) of the act but life and liberty being a fundamental right is an exceptional 

case in which such impunity is available.  

The stringent criticism of this provision is that in the cases of life and liberty the provision for 

making appeal to FAA should be reduced to 48 hours after filing the RTI application as there 

might be cases where PIO doesn’t consider the information sought by the applicant as such 

which falls under the heading of ‘life and liberty’ but such information is indispensible for the 

applicant as it could have serious implication on one’s life and liberty. Life and Liberty being a 

matter of supreme importance could have the effect of saving one’s life should be qualified to 

have it heard by the FAA in case of appeal after the 48 hours of filing the application. There is 

need of expediting this procedure in order to implement it effectually.  

UNQUALIFIED CPIO’s 

Central Public Information Officer plays crucial and major role in effective implementation of 

Right to Information Act, 2005. To ensure compliance under RTI Act, CPIO may seek assistance 

from other officer for proper discharge of duties or appoint any person as deemed CPIO under 

section 6(3) of RTI Act, 2005 and that deemed CPIO will be liable in the same manner as CPIO 

would be for the contravention of act. Therefore, it is desirable as well as necessary for CPIO to 

have required knowledge of the RTI Act. However, current scenario is completely contradictory 

of prescribed guidelines as the person appointed to the post of CPIO often lacks the required 

knowledge to act to deal with the RTI application. PIOS do not have any training to deal with 

RTI applications. This creates delay in the process of the delivery of the answer of the 

application.13  

CPIO are not statutory officer they are normal serviceman, who are invested with some 

additional duties. This additional duty comes along with some serious obligation and lack of 

incentives. There is no ground for delaying information sought by the applicant. Often it is seen 

that unsuitable person are appointed as CPIO, who don’t have knowledge of RTI Act. Most 

importantly, PIO’s also have onus to prove that denial of request to applicant is justified14 and he 

or she has to discharge this burden with sufficient and reasonable cause in order to evade liability 

                                                           

13 Yasin Khan, A critique of Right to Information Act, https://journalofdevelopment.wordpress.com/2012/10/12/a-

policy-critique-of-right-to-information-act/.  

14 Section 19(5) of RTI Act, 2005. 



under section 19(8), (b) (c) and establishing applicability of exemption. Unqualified PIO’s may 

also not be able comply with all the formalities provided in the act, which is worsened case both 

applicant as well as PIO, as applicant wouldn’t be able to exercise his statutory right and for this 

PIO would be liable for penalties15. Another serious implication of this aspect is that PIO have to 

bear the brunt for the misconduct on part of other officer as negligence on part of them would be 

accredited to the PIO for which he or she no bearing or dereliction on his part and is seen as 

arbitrary curtailment of right to information.   

This often have serious implication as unqualified CPIO’s are not efficient and experienced 

enough to deal with RTI application, and the reason behind this is that the act doesn’t provide for 

qualification for appointment the of PIO and FAA, and various public authority often appoints 

such PIO’s who doesn’t have proper knowledge of the RTI Act and large number of application 

which could have been resolved or disposed off in beginning itself the applicant has to made 

First and Second Appeal against such non-compliance. 

The efficiency and accountability at the ground level is very necessary with a view to bring 

speedy redressal of the cases. Proficient dealing of the application at the initial level itself can 

bring about efficient manner into play, which is the need of the hour as the inefficiency at initial 

stage leads to increase in number of appeals to the higher authority. It has two major outcome 

Firstly, any grade employee working in the department may be appointed as CPIO and FAA. 

Secondly, FAA to which appeal is made in case of non satisfaction, any person junior in grade 

may also appointed to this post but FAA being higher authority should be hold by the person 

with more competence and rank in order to bring more accountability. 

Consequently, it have two have impact i.e., an unqualified CPIO, who is himself not well 

acquainted with the provisions of act ends up contravening the provisions of act like, denying the 

information under section 7(9) or 11, which are not valid exemptions.  

Secondly, as per section 5(3) of the act PIO also has to provide reasonable assistance to the 

applicant seeking information but this purpose remain unfulfilled due to lack practical 

knowledge on part of PIO. 

 
                                                           

15 Section 20 of RTI Act, 2005. 



LACK OF POWER OF CONTEMPT 

The cornerstone of the contempt of law is accommodation two constitutional values. The right of 

free speech and the right to independent justice.16 Indeed, freedom of speech and expression is 

"life blood of democracy" but his freedom is subject to certain qualifications. An offence of 

scandalising the Courtier se is one such qualification, since that offence exists to protect the 

administration of justice and is reasonably justified and necessary in a democratic society. It is 

not only an offence under the contempt of Courts act but is sui generis. Courts are not unduly 

sensitive to fair comment or even outspoken comments being made regarding their judgments 

and orders made objectively, fairly and without any malice, but no one can be permitted to 

distort orders of the Court and deliberately give a slant to its proceedings, which have the 

tendency to scandalise the Court or bring it to ridicule, in the larger interest of protecting 

administration of justice.17 

However it is open for anyone to express fair, legitimate criticism of any act or conduct of a 

judge in his judicial capacity or even to make a proper and fair comment on any decision.18 

Freedom of speech goes far but not far enough to condone a case of real contempt of court.19 

Freedom of speech and expression, so far as they do not contravene the statutory limits as 

contained in the Contempt of Courts Act, are to prevail without any hindrance. However, it must 

be remembered that the maintenance of dignity of courts is one of the cardinal principles of rule 

of law in a democratic set up and any criticism of the judicial institution couched in language 

that apparently appears to be mere criticism but ultimately results in undermining the dignity of 

the courts cannot be permitted when found crossed the limits and has to be punished.20 

Like any other institution, courts also face criticism and there is impunity available in law for 

legitimate criticism. Such criticism is justified until and unless unreasonably interfere in the 

functioning of court. CIC being the highest appellate authority has power to deal with RTI 

                                                           

16 Rama Dayal Markarha vs State Of Madhya Pradesh, 1978 AIR 921, 1978 SCR (3) 497; Baradakanta Mishra vs 

The Registrar Of Orissa High Court, 1974 AIR 710, 1974 SCR (2) 282.  
17 Narmada Bachao Andolan vs Union Of India, AIR 1999 SC 3345 (3347), (1999) 8 SCC 308. 
18 Right to Information Law and Practice by Rajesh Tandon, Modern Law Publication by Lexis Nexis, 2016, Pg. 

I.347 
19 Right to Information Law and Practice by Rajesh Tandon, Modern Law Publication by Lexis Nexis, 2016, Pg. 

I.349 
20 Arundhati Roy, In re, AIR 2002 SC 1375, (2002) 3 SCC 343, 2002 2 SCR 213; Harijai Singh, In re, AIR 1997 SC 

73, (1996) 6 SCC 466.  



application and dispose of the application accordingly but there are of provisions to address the 

when it comes to contempt by PIO of its orders  

Deterrent provisions should be incorporated in the RTI act to discourage the violation of orders 

of CIC. Although, section 18(3) provides for power like civil court for limited purpose but its 

efficiency suffers when it comes to enforcing orders, conducting inquiry and recovering fine. 

CIC, being the highest appellate authority in case of RTI application works similar to that of 

court but the act doesn’t provide the power of contempt of court like Supreme Court and High 

court have under Article 129 and 215 of the constitution. It is the need of the hour that such 

provision be made applicable and proceedings at CIC should be deemed as judicial proceeding 

under chapter 10 of IPC. 

NO ACTION CAN BE TAKEN AGAINST FIRST APPELLATE AUTHORITY  

In the normal course of action, applicant should be supplied with the information requested in the 

RTI application within 30 days of receiving such application and within forty-eight hours in case 

of life and liberty as per section 7(1) of the act. Moreover, where application is directed to the 

wrong PIO, then in such case RTI act obligates PIO to transfer such application within 5 days to 

such public authority, which holds the sought information21 and for the purpose of any 

contravention of provisions of the act, such other officer has to be treated as the CPIO22. In case 

where information is not provided within the required time then an appeal may be preferred to 

First Appellate Authority, which should be disposed off within thirty days or within extended 

period of forty-five days as per section 19(6) as of the act.  

Although the act provides empowers the Central Information Commission (CIC) to take 

necessary action or inquiry against the CPIO for not disclosing the information and also impose 

penalty which extends up to 25,000 rupees23 but nowhere does the act empowers the CIC to take 

action against the First Appellate Authority (FAA), which is also obligated under the act to 

dispose the appeal made by the applicant. It provides freehand liberty to FAA and blanket 

immunity from any such action which can be taken against the person of similar obligation. It is 

                                                           

21 section 6(3), Arun Kumar Sharma vs Ministry of Home Affairs, Case No. CIC/SS/A/2010/000572, dated 

24.12.2010 (CIC).  
22 Shashi Bhushan v. National Institute of Social Defence, New Delhi, Case No. CIC/SS/A/2009/000153, 

20.12.2010, (CIC) 
23 Section 20 (1) of RTI Act, 2005 



widely accepted that person higher in post or person with more responsibility should bear greater 

liability or have more obligation to deal with any matter more meticulously and carefully, 

however the act provides no inquiry or penalty action which can be taken against the FAA in 

case of default. The act only creates obligation which can be taken  

This aspect reflects two things i.e., FAA have option to dispose of the RTI application and take 

required action as required by the RTI Act or holdback the application and impede the applicant 

from enforcing his right as he or she bears no liability for their action and another pivotal aspect 

of this things is that non compliance on part of FAA can be attributed to the increasing backlog 

of cases in CIC, which reflects the mundane system and condition of courts throughout the India. 

FAA being at higher position is expected to be better off and work in more efficient manner but 

because of impunity or non availability of enforcement provision in the RTI act, it encourages 

such deviant behaviour on part of FAA. 

DELAY IN DISPOSAL OF APPEALS AND COMPLAINT 

Time is an invaluable asset any person could think of and it has great bearing in everyone’s life. 

The efficiency of RTI act suffers when it comes to disposal of Second Appeal as RTI Act 

provides for time limit within which First Appeal need to be disposed.24 However the act doesn’t 

provide any limit within which Second Appeal to CIC must be heard, in the similar context the 

applicant has to wait for around one year in order to have his or her case heard at CIC. This 

deficiency may be attributed to insufficient number of Information Commissioner at the center 

level. Due to this reason there is high backlog and delay in the hearing of the cases.  

Between Jan’16 to Oct’17 number of registered and disposed of cases are 47,756 and 54,219 

cases respectively. As on Oct 31, 2017 there are 23,944 cases pending before CIC and estimated 

time for their disposal is 10 months.25 Information Commission have also not been able to work 

effectively as the recent reports shows that the number of appeals and complaints pending on 

December 31, 2016 in the 23 information commissions, from which data was obtained, stood at 

                                                           

24 Section 19(6) of RTI Act, 2005 
25 Report Card on the Performance of Information Commissions in India, Satark Nagrik Sangathan (SNS) & Centre 

for Equity Studies (CES), March 2018, Pg.51, Available at: http://snsindia.org/wp-content/uploads/2018/04/Report-

12.pdf. 



an alarming figure of 1,81,852. The pendency increased to about two lakh cases (1, 99,186) at 

the end of October 2017.26  

This huge backlog of cases is hindrance to access to information. There is need to expedite the 

procedure to secure access to information. For the aforesaid purpose, there is significant 

requirement of increasing the number of information commissioner at CIC as 10 IC are less for 

country like ours with population of over 130 Crores.        

IMPUNITY AVAILABLE TO RETIRED CPIO’s  

Further, the act only provides for imposing penalty on current CPIO holding the position but due 

to high pendency at CIC the second appeal comes to hearing only after a year and by that time 

the person who defaults or denies the information gets retired while the CPIO present during the 

hearing has no fault on his part and therefore no penalty cannot be imposed upon the present 

CPIO due to lack of dereliction on his part. It provides impunity to retired CPIO, to get away 

with the fault. This deficiency in the act impedes the fundamental objectives such as 

accountability and efficiency, which this act proposed to bring. It has two consequences i.e., 

Firstly, the CPIO gets away with the penalty which should be imposed on him as per section 20 

of the act. 

Secondly, the applicant cannot get compensation for any loss or detriment suffered due to non-

performance of PIO’s duty as per 19 (8) (b). 

MISUSE OF RTI 

The act was enacted to set up machinery to secure access to information, accountability and 

transparency in the working of government agencies. As every coin have two side, same is case 

is with the RTI act and the flipside of the coin, the very act which empowers the citizens to get 

information without inquiring into the reason for which information is sought, provides secure 

access to every person. Indiscriminate and impractical demands or directions under RTI Act for 

Disclosure of all and sundry information (unrelated to transparency and accountability in the 

functioning of public authorities and eradication of corruption) would be counter-productive as it 

will adversely affect the efficiency of the administration and result in the executive getting 

                                                           

26 Ibid at 22 



bogged down with the non-productive work of collecting and furnishing information. The 

Act should not be allowed to be misused or abused, to become a tool to obstruct the national 

development and integration, or to destroy the peace, tranquility and harmony among its 

citizens.27 

As per the RTI Act, duty provide the complete information as caste upon the CPIO and the CPIO 

cannot escape from her / his responsibility merely by saying that the matter had been marked to 

the Section dealing with the subject. The CPIO, is supposed to personally monitor and reply to 

the information seeker, as per the provisions of the RTI Act.28 CPIO can only provide 

information which is available on record.29. The CPIO cannot be expected to interpret such an 

order or report and give his own opinion about the grounds for the Claims Commissioner 

arriving at certain conclusions.30 Thus, CPIO is not expected to create information31 and provide 

the records which no longer physically exist.32  

CPIO must adhere to the provision of the act most scrupulously and follow all timelines without 

fail.33 PIO is expected to ensure time bound reply of RTI application as mandated.34 Not 

providing point wise and specific information by CPIO is complete contravention of the act and 

the rights given to information seeker.35 The information providers are liable and responsible to 

provide specific and conclusive information only and not as anticipated. 

It is often seen people asking voluminous information in RTI application, which requires huge 

time and efforts for the compilation of information, and such applicants also expects CPIO’s to 

provide clarification, consultancy, interpretation and opinion for which there no obligation exists 

                                                           

27 Centrlal Board Of Sec.Education  vs Aditya Bandopadhyay , (2011) 8 SCC 497, Para 37 
28 Shashi Bhushan v. National Institute of Social Defence, New Delhi, Case No. CIC/SS/A/2009/000153, 

20.12.2010 (CIC) 
29 Smt.Gurbax Kaplash vs CPIO, Supreme Court Of India, File No.CIC/SM/A/2011/001706, 12 July, 2012 
30 Asha Kurian v. CPIO, Supreme Court of India, File No.CIC/WB/A/2010/000155SM, 9.1.2012 (CIC). 
31 Dinesh Paswan v. Delhi Police South West District, Case No. CIC/SS/A/2012/000882 , 17.07.2012 (CIC)  
32  D L Chandhok v. CPIO, Central Vigilance Commission, File No.CIC/SM/A/2011/000172, 26/12/2011(CIC). 
33  Vijay Pal Singh v. CPIO, Central Information Commission, File No.CIC/WB/A/2009/001038-SM, 25.03.2011 

(CIC) 
34 Lakshman Bansiwal v. PIO & Jt. Assessor & Collector, Complaint No. CIC/SG/C/2010/001499, 31.03.2011 

(CIC) 
35 Brig. Davinder Singh Grewal v. Police Department, UT Chandigarh, Appeal: No. CIC/DS/A/2011/003080, 

01.06.2012 (CIC);  Lalit Kishore Thakur v. LIC of India, Delhi,  Appeal: No. CIC/DS/A/2011/003195, 04.06.2012 

(CIC)   



unless some corresponding material record is available regarding that matter36 information which 

is not available on record cannot be disseminated37. Comments, innuendo and opinions sought in 

application cannot be considered as information under section 2(f).38 The act as forum cannot be 

used to redress grievances.39 CPIO have right to deny the information where information sought 

doesn’t fall within section 2(f) as the same doesn’t fall within the scope of his duty.40 

In fact there is no provision in the Act to deny information on the ground that the supply of the 

information would disproportionately divert the resources of the public authority.41 When 

documents are voluminous in nature and it would disproportionately divert the resources of 

public authority, inspection have to be allowed.42 Therefore, appellate should ask for specific 

information which would not cause enormous time and effort to collect and furnish.43 The denial 

of information on the basis of Section 11 and Section 7 (9) of the Act was without any basis in 

law. Denial of information can only be under Section 8 (1) or Section 9.44 

The present Act abolishes the concept of locus standi as under section 6(2) of the RTI Act no 

reasons need to be given for seeking information.45 RTI act mandates the disclosure of all 

information, without any requirement of seeking justification for the information sought. 

Incorporation of concept of the locus standi will reduce the number of RTI application and help 

address the genuine enquires of the citizens with optimum use of resources. The doctrine of res 

judicata is a wholesome one which is applicable not merely to matters governed by the 

provisions of the Code of Civil Procedure but to all litigations.46 Even for the purpose of Public 

Interest Litigation (PIL), it is a necessary ingredient. In order to implement this provision 

effectively, the level of locus standi required to get the information may be kept low and this 

                                                           

36  Ish Kumar Pruthi v. CPIO, Delhi High Court, File No.CIC/WB/A/2010/000836SM, 27.12.2011(CIC); Peres P 

Pezarkar v. Shipping Corporation of India Ltd, Case No. CIC/SS/A/2011/001684, 16.02.2012 (CIC); 

K A Thirumalai v. CPIO, Department of Pension and Pensioners Welfare, File No.CIC/SM/A/2011/001573 , 

25.05.2012 (CIC).  
37 D N Srivatava v. Deptt of  Food  Supplies & Consumer Affairs,    File No: CIC/AD/A/2012/000078, 1.03.2012 

(CIC) 
38 Mukul C Saini v. CPIO, Supreme Court of India, File No.CIC/SM/A/2011/001685, 12.07.2012, (CIC).   
39 S.C.Maria Leo v. Ministry of Railways, File No: CIC/AD/A/2012/001335, 04.06.2012 (CIC) 
40 Right to Information Law and Practice by Rajesh Tandon, Modern Law Publication by Lexis Nexis, 2016, Pg. 

I.221-I.222.  
41 Treesa Irish v.   The   Central   Public Information Officer [WP(C).No. 6532 of 2006] 
42 Ram Murari v. Northern Railway, Moradabad, File No: CIC/AD/A/2011/001747, 30.9.2011 (CIC) 
43 Hitesh Kumar v. Oriental Insurance Company Limited, Appeal No.570/ ICPB/2007, 15/06/2007, (CIC) 
44 Shema v. Wajid Ali, Decision No. CIC/OK/A/2008/01256/SG/0937, 09.01.2009, (CIC) 
45 Union Public Service Commission vs Dr. Mahesh Mangalat, W.P.(C) 7431/2011, Para 18 
46 Bombay Gas Co. Ltd vs Jagannath Pandurang & Others, 1972 AIR 2356, 1972 SCR (3) 929 



should not be the basis for denying the information. Introduction of this doctrine can have 

significant ultimate effect like efficient operations of the government and in avoiding frivolous 

application. 

The Right to Information is a sacred fundamental right but cannot be allowed to be used to 

destroy organizations. Citizens who use it must do it with some sense of responsibility and not 

use it as instruments of destruction”47 and such non-confirmative practices are also derogatory to 

the very objective and spirit of the act. Therefore, Misuse of the RTI Act has to be appropriately 

dealt with; otherwise the public would lose faith and confidence in this "sunshine Act".48 

VIOLATION OF FUNDAMENTAL RIGHT 

On a perusal of the preamble and Section 8(1) (j) of the Act, we have no scintilla of doubt that 

information relating to personal information which would cause unwarranted invasion of the 

privacy of the individual are not to be given unless larger public interest justify the disclosure of 

such information. The said principle has its own sacrosanctity.49 There is stringent contradiction 

in section 8(3) as it in conflicts with the very spirit of constitution, because it allows 

dissemination of even personal information after twenty years from the date of occurrence of the 

event. Protection of personal information, especially of a third-party, is a valuable privilege 

which should not be lightly done away with or diluted.50 

The state has no right to invade privacy of an individual.51 Privacy is the fundamental right of 

every individual and it is reasonable for any individual to set boundaries or restrict invasion of 

another person into private space. Further, independence is crucial character for development of 

anyone’s personality. In this democratic world, it is a basic human right available to every 

individual irrespective of any factor and any encroachment is unacceptable as it is in 

contravention to exercise of right to fundamental freedom.  

As, Right to privacy cannot be infringed or breached as it is a fundamental Right under the 

Constitution of India, which is the supreme law of the land, and laws must conform to the spirit 

                                                           

47 CIC/SG/A/2009/001841/4861Adjunct 
48 Shail Sahni vs Sanjeev Kumar , W.P.(C) 845/2014, Para 10 
49 Paardarshita Public Welfare Foundation v UOI, AIR 2011 Del. 82 (86).  
50 Alka Mehta v. Income Tax; Appeal No. CIC/AT/A/2007/00781, 10.12.2007 (CIC) 
51 Right to Information Law and Practice by Rajesh Tandon, Modern Law Publication by Lexis Nexis, 2016, Pg. 

I.326 



of constitution52. While, section 8(3) allows disclosure of even personal information through RTI 

application in case where information relates to event or matter which has occurred twenty year 

before that on which information is sought. This provision stands in contravention to constitution 

as Right to Privacy, which fundamental right also gets violated with the release of information 

through RTI application, irrespective of the fact how old that information is, it remains part and 

parcel of the person to whom it belongs and that person should have every right to regulate it. 

Mere fact that the information is twenty years old, doesn’t release of information or gives right to 

any third person to get any personal information concerned with another person. Most 

importantly, it contravenes the Right to Privacy which is a fundamental right. It is a right which 

protects the inner sphere of the individual from interference from both State, and non-State 

actors and allows the individuals to make autonomous life choices.53 Thus release of such 

information should be permitted only when public interest outweighs the harm to the protected 

interests.54 

LACK OF IMPLEMENTATION OF PROVISION SUO MOTO DISCLOSURE 

Section 4 comprehensively deals with the disclosure of information proactively to enable citizen 

to have access to information with minimum recourse to RTI Act. It is provisions, which 

strengthens the system and bring about transparency and effectiveness in the system. The 

efficiency of this provision suffers due to lack of enforcement provision in the RTI act as there 

are various public authority which don’t disclose information which by default should be 

provided in the public and because it is largely sought by the people. The enforcement provision 

can contribute largely in the good governance, transparency, better access to the information and 

most importantly to uphold the spirit of the act.  

As per the latest report that 85% Public Authorities have been reluctant to ensure mandatory 

disclosures didn’t disclose information relating to: budget and programme, publicity and public 

interface and E-governance.55 Non disclosure of such information which should be provided by 
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53 Justice K.S.Puttaswamy(Retd) vs Union Of India, WRIT PETITION (CIVIL) NO 494 OF 2012, para 77 
54 Section 8(2) of RTI Act, 2005 
55 A N Tiwari & M M Ansari, Transparency Audit of Disclosures u/s 4 of the Right to Information Act by the Public 

Authorities, November 2018, Central Information Commission, Pg. 19, Available at: 
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default compels citizens to resort to the means RTI application and spend their time and 

resources to get information from government agencies. It is the minimum responsibility of state 

to provide updated information about amendments, which will go in long way in helping people. 

The access to law is not just a requirement of Law student and law researchers, but a necessity of 

all citizens.56  

Even in this age of digitalization there are notable discrepancies spotted with various important 

government agencies. It has become need of the hour to look into the lacunae of such non-

complying authorities and take required action for the interest of larger public. Another 

significant rational of taking this action is that it would ultimately contribute in reducing the 

backlog of cases at CIC. Thus, Public Authority is expected to make such endeavor and give due 

consideration to the necessary information, in order to make it user friendly and bring 

participatory governance and constructive means of disclosure of information.57  

There has been little innovation and upgradation to disseminate information in public authorities 

and their websites doesn’t even meet the technical standardization. To keep the spirit of the act 

alive and intact, penal provisions need to be incorporated in the act in order to empower the 

commission to take action against defaulting public authorities. As lack of compliance to section 

4, subsequently results in increasing workload at public authorities and Information 

Commissions. Further, information proactively disclosed by public authorities must be properly 

categorized and organised in such a manner that it facilitates easy retrieval.58 

LACK OF REVIEW, INQUIRY POWER AND OTHER DEFICIENCIES IN IC’S 

Unless there is an ‘error of law apparent on the face of record or an error of facts’ review of the 

decisions of Commission doesn’t take place. Review will lie as per section 114 of the CPC.59 

However, section 23(2) of CIC (Management) Regulation, 2007 does provided for the power of 

review but it was subsequently in the case of Delhi Development Authority v Central 
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Information Commission, court held that “Once the statute does not provide for the power of 

review, the Chief Information Commissioner cannot, without any authority of law, assume the 

power of review or even of a special leave to appeal. Clearly, the said regulation is beyond the 

contemplation of the Act. Such a regulation is ultra vires the provisions of the Act”.60 It has also 

been subsequently amended through vide notification No. CIC/Legal/2007/006 dated 

20.10.2008.61 However, there is serious need of the conferring review power to Information 

Commission in order to rectify the previous orders. Judicial review is a constitutional remedy, 

which should be exercised to keep up with changing patterns of society and maintain the order of 

lives. 

Apart from this, it is also quintessential to confer power the civil court not only in case of 

complaints nut also in case of appeals. Information Commission only has power to summon and 

enforce the attendance of any person and for the purpose of evidence in total they are similar to 

the power of any civil court.62 But this power is limited to cases of complaint, while in the case 

where matter is referred to it through appeal it can only decide matter on the basis of the merits. 

This power should be extended to cases referred to it through appeal with a view to ensure 

compliance and prevent contempt of court. 

It has been noted that Information Commissions are reluctant in taking action against deviant 

PIOs.63 For the period of Jan’16 to Oct’17 ICs did not impose penalties in almost 96% of the 

cases where penalties were imposable.64 Thus, IC should take disciplinary action and impose 

penalty for two reasons, firstly to ensure the compliance and reduce deviant behaviour on part of 

PIO’s and secondly, to compensate the complainant for the loss or detriment suffered. 

EMASCULATION OF PRESENT RTI ACT THROUGH AMENDMENT BILL OF 2018  

The Right to Information (Amendment) Bill, 2018 is the third attempt of GOI to amend the RTI 

Act, 2005. Earlier two attempts didn’t succeed due to widespread criticism from the citizens, 
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however second amendment bill was approved by the parliament standing committee but the bill 

lapsed due to dissolution of 14th Lok Sabha. GOI’s proposals to amend the RTI Act were in 

reaction to the progressive and pro-transparency decisions issued by Information Commissions, 

particularly, the Central Information Commission (CIC) on crucial matters such as the disclosure 

of file notings (between 2005-2006) and declaring the six national political parties as public 

authorities under the RTI Act (in June 2013).65  

The recent proposed amendment will have direct and major impact which will weaken this 

institution at its core. Moreover, No pre-legislative consultation of seems to be before 

introducing these amendments as there is no report of the Department of Personnel and Training- 

the nodal department for the implementation of the RTI Act, having consulted the Information 

Commissions who stand directly affected by the proposed amendments.66 These proposed 

amendments remove the stipulation regarding fixity of tenure and remuneration payable to Chief 

Information Commissioner and Information Commissioner both at center and state level. 

Further, it also proposes to provide GOI to make rules regarding these matters. As per the RTI 

act the salaries of Chief Information Commissioner and Information Commissioner should be 

equal to Chief Election Commissioner and Election Commissioner67 and as per section 3 of The 

Election Commission (Conditions of Service of Election Commissioners and Transaction of 

Business) Act, 1991 the salary of CEC and EC should be equal to judges of Supreme Court.68 

While as per the amendment parliament has hiked the salary payable to judges at Supreme Court 

and High Court69, which implies that salaries of Chief Information Commissioner and 

Information Commissioner would also be increased.  

More interestingly, GOI has tried to harmonise the salaries and allowances paid to the 

Chairpersons/Presiding Officers and Members of 19 quasi-judicial and administrative tribunals70 

by making changes to their parent statutes through power conferred under section 184 of The 
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Finance Act, 2017.71 It is evident that for obvious reason CIC and SIC were not included in the 

list of harmonizing salary of various adjudicating bodies and this recent amendment is also 

introduced to done away with the upgradation of remuneration package which it was entitled to 

subsequently through the revision of salary judges of Supreme Court and High Court. It is also 

important to note that the salaries of CIC are paid out of consolidated funds and SIC are paid out 

of consolidated funds of state. However, under the constitutional scheme of division of powers, 

neither Parliament nor GOI has the power or control over the Consolidated Fund of any State 

unless such State has been placed under President’s Rule through a proclamation issued under 

Article 356 of the Constitution and the powers of the State Legislature have been duly 

transferred to the President of India or subsequently delegated by him or her to Parliament.72 

Present proposed amendment also defeats the objective of functional autonomy and such 

unreasonable power also gives discretionary power to the GOI to unwarrantedly intervene in the 

operation of Information Commission. 

As per section 15(3), Governor is empowered to appoint State Information Commissioner and 

Information Commissioner. The power of removing them on grounds of proved misbehaviour or 

incapacity are vested with the Governor of the concerned State who shall act on the findings of 

the Supreme Court of India which is empowered to conduct an inquiry on such matters.73 While, 

the powers given under the amendment to GOI would impractically intervene and hamper the 

transparency of the working of institution. Proposed amendments also confer unrestrictive power 

to GOI and unreasonably interfere with very basic features of the act. It tries to weaken the act, 

which has brought transparency, accountability and efficiency in the working of government 

agencies and therefore it is necessary to revise the contemplated amendment bill as there is no 

underlying reasoning which justifies the proposed amendments. 
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CONCLUSION 

RTI Act has opened new dimensions for the working of institution and governance. This piece of 

legislation has ensured that benefit of it flows to all part of the society and contribute in 

containing corruption and process of administration. The chariot of Information has gained 

significant momentum since its inception but there is need of attending to some of the pitfalls in 

the act which might be able to bring significant change in the working of the institution and 

reduce the cases of non-adherence to minimum level. It is undisputable that this act has not been 

taken as piece of beneficial legislation by all section of the society. Its independence needs to 

remains unhampered or impaired as there very few legislation which ensures such freedom and 

frontier to the society and a uniformed society cannot be considered as free in real sense. This act 

has very strategic vision which addresses the intricacy at the ground level which mounts or gives 

to an administration of Equity, Responsiveness and Participation.  

There is robust need of realizing sense of responsibility on part of every government agency with 

a view to accomplish the underlying principle of the act of fostering the accountability, 

transparency, efficiency in the administration as information has become vital factor for any 

democracy. RTI Act also brings participatory government into play and it helps nurturing 

relationship between those who hold the information and those who have right to get the 

information. It may be summed up or accredited as an act which ensures not only brings 

transparency or accountability but also the legitimacy and Rule of Law in real sense. These 

characteristics may be attributed to pursuit of Good Governance, which this act claims to ensure 

by minimizing the gap between those who are power and those who are ruled. It strengthens 

citizens at their core with the information by ensuring the Freedom of Information. 


