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1. ABSTRACT 

Right to privacy and Right to Information are two branches of the same tree – Fundamental Rights. 

Right to Information is recognized as fundamental right under Article 19(1)(a) of the Indian 

Constitution. Whether Right to Privacy is a Fundamental right has been subjected to constant 

debates since a long time. However, this was put to an end in 2017 after the nine-judge bench in 

Justice K.S Puttaswamy v Union of India, declared that the Right to Privacy is a Fundamental Right 

guaranteed under Article 21 of the Indian Constitution. Before Right to Privacy was declared as a 

Fundamental Right, in the event of a conflict between Right to Privacy and RTI, RTI prevailed since 

it is a Fundamental Right. However, after Right to Privacy was declared as a Fundamental Right, 

significant amount of confusion started occurring as to which one shall prevail in the event of a 

conflict between the Right to Privacy and Right to Information.  Through this paper, the researcher 

seeks to discuss the right to information and right to privacy at length and also analyze the conflicts 

which have arisen between the Right to Privacy and the Right to Information and how it has been 

settled.  
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2. INTRODUCTION 

The “freedom of speech and expression” embodied in the Article 19(1) of the Constitution of 

India, includes inherent right to acquire information and to disseminate it. It indirectly allows 

participation of the people or citizens in developmental programs of the Government. To ensure the 

continued participation of the people in the democratic process, they must be kept informed of the 

vital decisions taken by the Government and the basis thereof. Democracy, therefore, expects 

openness and openness is a concomitant of a free society. It is said “Sunlight is not only the best 

source of energy but also a best disinfectant. The Right to Information Act, 2005 is surely an access 

to this natural source of this purifying light.”1 Right to Information is not explicitly mentioned in 

the Constitution but the Supreme Court has been recognized as an implicit fundamental right in the 

matter of The Secretary, Ministry of Information & Broadcasting v. Cricket Association of Bengal 

& Anr.2 

Lawrence J. Peters very aptly said, “Nobody has a more obligation to obey the law than those 

who make the law.” Precisely, this is the fundamental reason why the Right to Information Act, 

2005, forms the shape of special legislation imposing the obligations on every public authority to 

make available information to the people seeking it.  

Right to Privacy, is also on a similar footing with the Right to Information as it also an implicit 

fundamental right under Article 21 of the Indian Constitution. Since, there has been no explicit 

mention of Right to Privacy as a fundamental right in the Constitution, it was a constant area of 

debate. Various ruling of High Courts and Supreme Court had declared Right to Privacy as a 

fundamental right. However, the nine-judge constitutional bench judgement in the case of Justice 

Puttaswamy is the authority as it declared Right to Privacy as a fundamental right.   

 Conceptually, Right to Information and the Right to Privacy are both complementary and in 

conflict. While Right to Information increases access to information, the right to privacy veils it 

instead. At the same time, they both function as citizen rights safeguarding liberty against state 

overreach. 

Normally, Government holds a lot of information related to personal nature such as income tax 

returns, health data and other census data. So, when there is an application for disclosure of the 

personal data of individuals held by the Government, a conflict arises between the Right to Privacy 

and the Right to Information. However, there is an express provision in Right to Information Act to 

 
1 C.M. Bindal and Anshu Bindal, Guide to The Right to Information Act, 2005, 2011 

2 1995 AIR 1236 
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deny such information from being disclosed. But, Right to Privacy is a grey area of law, since, till 

now there has not been a proper legislature enacted for Right to Privacy. A Data Protection Bill has 

been tabled but is yet to be come into being.  

Section 83 of the RTI Act deals with the conditions or situations wherein information can be 

exempted from disclosure, particularly, Section 8(1)(j)4 of the RTI Act deals with non-disclosure of 

personal information. As per Section 8(1)(j)5, “information which relates to personal information 

the disclosure of which has no relationship to any public activity or interest, or which would cause 

unwarranted invasion of the privacy of the individual unless the Central Public Information Officer 

or the State Public Information Officer or the appellate authority, as the case may be, is satisfied 

that the larger public interest justifies the disclosure of such information.”  

An analysis of this Section lucidly tells that ‘personal information’ implies ‘third party’ 

information. By this, it implies that this section will apply only if the information seeker is 

requesting for information related to third parties and not if the information pertains to himself as 

disclosing the personal information of the information-seeker will not warrant an invasion of privacy 

of third party.  Therefore, this is the provision in the RTI Act which seeks to balance the Right to 

Privacy and the Right to Information.  

 Section 8(3) of the RTI Act states that “Subject to the provisions of clauses (a), (c) and (i) of 

sub-section (1), any information relating to any occurrence, event or matter which has taken place, 

occurred or happened twenty years before the date on which any request is made under Section 6 

shall be provided to any person making a request under that section. 

A plain reading of this provision indicates that, excluding the provisions mentioned in 8(1)(a), 

(c) & (i)6, any other information is bound to be disclosed after 20 years even though it is exempted 

as per Section 8(1)7. Personal information of third parties is exempted under Section 8(1)(j)8, but 

such information should be disclosed after 20 years of the occurrence or happening of the event of 

matter. This is a direct conflict to the Right to Privacy. Even after 20 years, if the personal 

information of third parties are disclosed it would amount to a violation of the Right to Privacy. 

Through this research paper, the researcher seeks to analyze the provisions of the RTI Act with 

respect to privacy in the light of K.S Puttaswamy judgement9 and Draft Data Protection Bill. 

 
3 Right to Information Act, 2005 
4 Ibid 
5 Ibid 
6 Ibid 
7 Ibid 
8 Ibid 
9 (2017) 10 SCC 1 
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3. RIGHT TO INFORMATION 

3.1 Introduction & Background 

The President of India, A.P.J. Abdul Kalam on 15 June 2005 gave his assent to the RTI Bill. 

His signature gave the country its national Right to Information (RTI) Act (hereafter, RTI Act), 

which had been enacted  

To provide for setting out the practical regime of right to information for citizens to secure 

access to information under the control of public authorities, in order to promote 

transparency and accountability in the working of every public authority, the constitution of 

a Central Information Commission and State Information Commission and for matters 

connected therewith or incidental thereto.         

The RTI Act has been hailed as a landmark piece of legislation, both within and beyond the 

country, primarily for three reasons. First, the fact of enacting a Right to Information law is a radical 

departure from the access to information regime that existed prior to the enactment of this law. 

Previously, before enactment of this Act, under the Official Secrets Act (OSA of 1923, all 

information held by public authorities was considered secret by default, unless the government itself 

deemed it otherwise.10 The second reason for considering RTI Act as a landmark was the specific 

nature of the Act – it is generally considered to be a very strong one within the context of access to 

information laws throughout the world and is seen as a transformatory piece of legislation that is 

fundamentally altering the citizen-state relationship in the country.  

Nevertheless, Right to Information has been a path breaking legislation which made 

governance transparent and accountable.  

 The United Nations at its very inception in December 14 1964 during the 65th Plenary 

Meeting of the General Assembly stated that: “Freedom of Information is a fundamental human 

right and the touchstone for all freedoms to which the UN is consecrated.”11Since then, RTI has 

been recognized as a fundamental right by the UN.  

 Later on, during the formation of Universal Declaration of Human Right in 1948, Right to 

Information was also included in the Act in its Article 19. It states that: “Everyone has the right to 

freedom of opinion and expression; this right includes freedom to hold opinion without interference 

 
 
11 United Nations General Assembly’s Resolution 59(1) 
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and to seek, receive and impart information and ideas through any media and regardless of the 

frontiers.” 

3.2 Right to Information in India 

 In India, the legislature that governs the right to information is the Right to Information Act, 

2005. However, even before the enactment of the Act in 2005, the idea of right to information started 

developing, especially in the judicial arena. Various judicial pronouncements of the Supreme Court 

have recognized the Right to Information way before the enactment of the RTI Act. The first case 

in which the Supreme Court recognized the right to information is the Raj Narain case12. In that 

case, it was held by the Supreme Court that the concept of the open government is the direct 

emancipation from the right to know which seems to be implicit in the right of free speech and 

expression guaranteed under Article 19(1)(a), in regard to the functioning of the Government, 

disclosure of information must be the ordinary rule while secrecy must be an exception, justifiable 

only when it is demanded by the requirement of public interest. This observation of the Court was 

a huge variation from the Official Secrets Act, 1923. Later on, the Court reiterated its view in the 

matter of S.P Gupta v. Union of India13. 

 With regard to fundamental right aspect of the RTI Act, the Bombay High Court had in the 

matter of Public Concern for Governance Trust Vs State of Maharashtra held that “The enactment 

is in larger public interest. It is not as if the right to information is a right derived by the citizens 

from the RTI Act, 2005. Be it known to everybody that right to information is implicit and inbuilt 

in the right and freedom guaranteed to a citizen under Article 19(1)(a) of the Constitution of India. 

The right to free speech and expression includes within it the right to obtain information. That is 

how this constitutionally recognized and permitted right is made meaningful and its enforcement is 

now serving a larger public purpose. It is only the enforcement machinery which is created by the 

RTI Act, 2005.” 

 One pertinent thing to note about the Right to Information Act is that even before the Centre 

enacted the Act in 2005, many states already passed the Act in the state level. There were nine states 

which passed this Act long before the Central Legislature – Tamil Nadu, Goa, Rajasthan, Delhi, 

Assam, Maharashtra, Karnataka, Madhya Pradesh and Jammu & Kashmir.  Out of these nine states, 

Tamil Nadu was the first one to pass the Act, in 1997.  

 
12 1975 AIR 865 
13 AIR 1982 SC 149 
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 The Central RTI Act extends to the whole of India (including Jammu and Kashmir & Ladakh 

after abrogation of Section 370)14. All bodies, which are constituted under the Constitution or under 

any law or under any Government notification or all bodies, including NGO, which are owned, 

controlled, or substantially financed by the Government are covered.  

 The Act defines information in sec. 2(f)15 as any material in any form, including the records, 

documents, memos, e-mails, opinions, advices, press releases, circulars, orders, log books, 

contracts, reports, papers, samples, models, data material held in any electronic form and 

information relating to any private body which can be accessed by a public authority under any law 

for the time being in force. Sec. 2(i)16 defines the word ‘record’ as including (a) any document, 

manuscript and file, (b) any microfilm, microfiche and facsimile copy of a document, (c) any 

reproduction of image or images embodied in such microfilm and (d) any other material produced 

by a computer or any other device. 

The right to information is defined in sec. 2(j)17 as a right to information accessible under the 

Act which is held by or under the control of any public authority and includes a right to (i) inspection 

of work, documents, records, (ii) taking notes, extracts or certified copies of documents or records, 

(iii) taking separate samples of material, (iv) obtaining information in the form of diskettes, floppies, 

tapes, video cassettes or in any other electronic mode or through printouts where such information 

is stored in a computer or in any other device. 

Sec. 418 makes it a duty of public authorities to maintain records for easy access and to publish 

within 120 days the name of the particular officers who should give the information and in regard 

to the framing of the rules, regulations etc. Subsection (3) of sec. 419 states that for the performance 

of subsection (1), all information shall be disseminated widely and, in such form, and manner, which 

is easily accessible to the public. 

Sec. 620 permits persons to obtain information in English or Hindi or in the official language of 

the area from the designated officers. The person need not give any reason for the request or any 

personal details. Sec. 721 requires the request to be disposed of within 30 days provided that where 

information sought for concerns the life or liberty of a person, the same shall be provided within 48 

 
14 Jammu and Kashmir Reorganization Act, 2019 
15 Supra 2 
16 Ibid 
17 Ibid 
18 Ibid 
19 Ibid 
20 Ibid 
21 Ibid 
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hours. Under sec. 7(7)22 before any decision is taken for furnishing the information, the designated 

officer shall take into consideration the representation, if any, made by a third party under sec. 11.23 

A request rejected shall be communicated under sec. 7(8)24 giving reasons and specifying the 

procedure for appeal and the designation of the appellate authority. Sec. 7(9)25 exempts granting 

information where it would disproportionately divert the resources of the public authority or would 

be detrimental to the safety and preservation of the record in question. 

A Public Information Officer can refuse information on 11 subjects that are listed in Section 8 

of the RTI Act. These include information received in confidence from foreign governments, 

information prejudicial to security, strategic, scientific or economic interests of the country, breach 

of privilege of legislatures, breach of privacy of third parties which do not have any public interest.  

By enacting the Right to Information Act India has moved from an opaque and arbitrary system 

of government to the beginning of an era where there will be greater transparency and to a system 

where the citizen will be empowered and the true center of power. Only by empowering the ordinary 

citizen can any nation progress towards greatness and by enacting the Right to Information Act 2005 

India has taken a small but significant step towards that goal. The real Swaraj will come not by the 

acquisition of authority by a few but by the acquisition of capacity by all to resist authority when 

abused. Thus, with the enactment of this Act India has taken a small step towards achieving real 

Swaraj. 

3.4 Central Information Commission 

 The Central Information Commission is a statutory body set up under the provision of 

Section 12 of the RTI Act, 2005 by the Central Government to act upon complaints and appeals 

related to disclosure of information under the RTI Act. The Central Information Commission 

consists of the Central Information Commissioner and more than ten Information Commissioners. 

The President of India appoints the Chief Information Commissioner and the information 

commissioners on the recommendation of the committee consisting of the Prime Minister as 

chairperson, the leader of the opposition in the Lok Sabha and union cabinet ministers nominated 

by the Prime Minister. The commission can order inquiry into any matter if there are reasonable 

grounds. The commission has the power to secure compliance of its decisions from the public 

authority. The commission may recommend steps which ought to be taken for promoting such 

 
22 Ibid 
23 Ibid 
24 Ibid 
25 Ibid 
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conformity, if public authority does not conform to the provisions of this act. It is the duty of the 

commission to receive and inquire into a complaint from any person: 

 

o Who has not received response to his information request within the specified time 

limits; 

 

o Who thinks information given is incomplete, misleading or false and any other matter 

relating to obtaining information; 

 

o Who has not been able to submit an information request because of non-appointment 

of a Public Information Officer; 

 

o Who thinks the fees charged are unreasonable; 

 

o Who has refused information that was requested; 

 

During the inquiry of a complaint, the commission may examine any record which is under the 

control of the public authority and no such record may be withheld from it on any grounds. In other 

words, all public records must be given to the commission during inquiry for examination. While 

inquiring, the commission has the powers of a civil court. The commission submits an annual report 

to the central government on the implementation of the provisions of this act. The central 

government places this report before each house of Parliament. 

 

 The Central Information Commission in a year handles around 3000 cases and disposes of 

around 1900 cases.   

3.3 RTI & Right to Privacy 

 The freedom of information principle holds that, generally speaking, every citizen should 

have the right to obtain access to government records. The underlying rationale most frequently 

offered in support of the principle are, first, that the right of access will heighten the accountability 

of government and its agencies to the electorate; second, that it will enable interested citizens to 

contribute more effectively to debate on important questions of public policy; and third, that it will 

conduce to fairness in administrative decision-making processes affecting individuals. 

 

The protection of privacy principle, on the other hand, holds in part at least that individuals 

should, generally speaking, have some control over the use made by others, especially government 
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agencies, of information concerning them. Thus, one of the cardinal principles of privacy protection 

is that personal information acquired for one purpose should not be used for another purpose without 

the consent of the individual to whom the information pertains. 

 

The philosophy underlying the privacy protection concern links personal autonomy to the 

control of data concerning oneself and suggests that the modern acceleration of personal data 

collection, especially by government agencies, carries with it a potential threat to a valued and 

fundamental aspect of our traditional freedoms. 

 

 The government stores a lot of information about individuals in its dossiers supplied by 

individuals in applications made for obtaining various licenses, permissions including passports, or 

through disclosures such as income tax returns or for census data. When an applicant seeks access 

to government records containing personal information concerning identifiable individuals, it is 

obvious that these two rights are capable of generating conflict. In some cases, this will involve 

disclosure of information pertaining to public officials. In others, it will involve disclosure of 

information concerning ordinary citizens. In each instance, the subject of the information can 

plausibly raise a privacy protection concern. As per a popular saying, one man's freedom of 

information is another man's invasion of privacy. 

 

 The right to information, being integral part of the right to freedom of speech, is subject to 

restrictions that can be imposed upon that right under Article 19(2)26. The revelation of information 

in actual practice is likely to conflict with other public interests including efficient operations of the 

Government, optimum use of limited fiscal resources and the preservation of confidentiality of 

sensitive information and, therefore, with a view to harmonize these conflicting interests while 

preserving the paramountcy of the democratic ideal, Section 827 has been enacted for providing 

certain exemptions from disclosure of information. Section 828 contains a well-defined list of ten 

kinds of matters that cannot be made public.  

A perusal of the aforesaid provisions of Section 8 reveals that there are certain information 

contained in Sub-clause (a), (b), (c), (f), (g) and (h)29, for which there is no obligation for giving 

such an information to any citizen; whereas information protected under Sub-clause (d), (e) and (j) 

are protected information, but on the discretion and satisfaction of the competent authority that it 

would be in larger public interest to disclose such information, such information can be disclosed. 

 
26 Constitution of India, 1950 
27 Supra 2 
28 Ibid 
29 Ibid 
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This information, thus, have limited protection, the disclosure of which is dependent upon the 

satisfaction of the competent authority that it would be in larger public interest as against the 

protected interest to disclose such information. 

 

Right to information and right to privacy will often conflict when an applicant seeks access for 

personal information about a third party. The conflict poses two related challenges for lawmakers; 

first, to determine where the balance should be struck between these aims; and, secondly, to 

determine the mechanisms for dealing with requests for such information. 

 

The conflict between the right to personal privacy and the public interest in the disclosure of 

personal information was recognized by the legislature by exempting purely personal information 

under Section 8(1)(j) of the Act. Section 8(1)(j)30 says that disclosure may be refused if the request 

pertains to "personal information the disclosure of which has no relationship to any public activity 

or interest, or which would cause unwarranted invasion of the privacy of the individual." Thus, 

personal information including tax returns, medical records etc. cannot be disclosed in view of 

Section 8(1)(j) of the Act. 

 

If, however, the applicant can show sufficient public interest in disclosure, the bar (preventing 

disclosure) is lifted and after duly notifying the third party (i.e. the individual concerned with the 

information or whose records are sought) and after considering his views, the authority can disclose 

it.  

 

 

 

 

 

 

 

 

 

 

 

 

 
30 Ibid 
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4. RIGHT TO PRIVACY 

4.1 Introduction 

Before dwelling upon into the discussion of Right to Privacy let me try to shed some light 

on what Privacy and Right to Privacy means. Black’s Law Dictionary which is considered the 

authority in the legal arena defines Privacy as a “right to be let alone; the right of a person to be 

free from any unwarranted publicity; the right to live without any unwarranted interference by the 

public in matters with which the public is not necessarily concerned.” 

Privacy per se is an undisputed right of an individual comprehensively bonded with his/her 

life. When the privacy of an individual is mishandled/intruded illegitimately by the Government or 

erroneous individuals, it becomes a matter of controversy. Therefore, when someone tries to intrude 

or invade another person’s privacy using Right to Information as a tool it becomes a matter of 

concern. 

Privacy is a fundamental human right recognized in the United Nations declaration of 

Human Rights, the International Covenant on Civil and Political Rights and in many other 

international treaties. In India, Right to Privacy has not been explicitly mentioned as a fundamental 

right in the Indian Constitution. However, in the light of recent judicial pronouncements of the 

Supreme Court, the Right to Privacy has been recognized as a fundamental right under Article 21 

of the Indian Constitution. Article 21 of the Indian Constitution states that “No person shall be 

deprived of his life or personal liberty except according to procedure established by law”. 

Therefore, Right to Privacy is protected as an intrinsic part of personal life and liberty enshrined in 

the Article 21 of the Indian Constitution. A point to be noted here for discussion in further chapter 

is that by analyzing Article 21, it can be understood that Right to Privacy is not an absolute right i.e. 

it can be deprived by following a procedure established by law. This is the part which gives power 

to the Right to Information Act as RTI Act is a procedure established by law. 

4.2 Origin 

The concept of Right to Privacy originated in the United States and from there it flew across 

the globe. One of the earliest writing on Right to Privacy which was very thought provoking and 

resonated across the globe is the article titled “The Right to Privacy” published in the Harvard Law 

Review written by Samuel D Warren and Louis D Brandeis in the year 1890.  

The authors of the article have analyzed the right to privacy in the context of common law 

as a right which is identified by the judges over the years. As per the article, an individual whose 

privacy has been infringed can bring about a suit for damages or injunction which is similar to the 
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relief granted in a civil suit. A pertinent thing to note about the article is that the authors did not 

venture into the hefty task of interpreting the US Constitution to find out whether the right to privacy 

is embedded into it.  

As per the article, a right to privacy is the right to be left alone. Secondly, the right to privacy 

is a right in rem i.e. you do not need to know an individual for him to not interfere in your right to 

privacy, in other words, the right exists against the world at large. Thirdly, the right to privacy is a 

part of an individual’s inviolate personality.  

The above explanations of the Right to Privacy mentioned in the Article was self-

explanatory and did not require a legal mind to understand it. Therefore, summing up, Warren and 

Brandeis have sparked off the idea that privacy is a right inherent and is available against the world 

at large. This idea has transpired and even inspired the Supreme Court of India in the case of Justice 

K.S Puttaswamy to declare that right to privacy is a fundamental right. 

4.3 Right to Privacy in India 

The right to privacy as an independent and distinctive concept originated in the field of Tort 

law, under which the new cause of action for damages resulting from unlawful invasion of privacy 

was recognized. This right has two aspects: (i) The ordinary law of privacy which affords a tort 

action for damages resulting from an unlawful invasion of privacy and (ii) the constitutional 

recognition given to the right to privacy which protects personal privacy against unlawful 

government invasion. Right to privacy is not enumerated as a fundamental right in our Constitution 

but has been inferred from Article 2131. The first decision of the Supreme Court dealing with this 

aspect is Kharak Singh v. State of UP32. A more elaborate appraisal of this right took place in later 

decisions in Gobind v. State of MP33, R.Rajagopal v. State of T.N.34, and District Registrar and 

Collector v. Canara Bank35, . The most authoritative and elaborate decision with respect to Right to 

Privacy was delivered in the matter of Justice K.S Puttaswamy v. Union of Indian36, wherein the 

nine-judge bench ruled that Right to Privacy is a fundamental right under Article 21 of the Indian 

Constitution. 

Even though Supreme Court had in the past delivered judgements with respect to Right to 

privacy, the inconsistencies between two such major judgements created a divergence of opinion on 

 
31 Supra 23 
32 AIR 1963 SC 1295  
33 (1975) 2 SCC 148 
34 (1994) 6 SCC 632 
35 (2005) 1 SCC 496 
36 Supra 8 
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whether right to privacy is a fundamental right.  Puttaswamy judgement reconciles all those different 

interpretations to unequivocally declare right to privacy as a fundamental right.  

In the year 2012, Justice K.S Puttaswamy, a retired High Court judge filed a petition in the 

Apex Court challenging the constitutional validity of Aadhar – a bio-metric based identification 

card which is mandatory to be held by the citizens of India – on the grounds that it violates the right 

to privacy. The Central Government placing reliance upon two earlier judgements of the SC – MP 

Sharma v. Satish Chandra37 and Kharak Singh v. State of Uttar Pradesh38, argued that Right to 

Privacy is not a fundamental right and hence the petition filed by Puttaswamy cannot be maintained. 

However, subsequently, the SC decided to set up a nine-bench constitutional bench to examine 

whether Right to Privacy is a fundamental right or not.  

 M.P Sharma v. Satish Chandra39 was a majorly referred judgement when right to privacy 

matters came up. In this case, the petitioner challenged the constitutionality of search and seizure of 

documents from a person against whom a first information report has been lodged. The main issue 

dealt with in the case was whether such procedures violated Article 19(1)(f) (right to property) and 

Article 20(3) (right against self-incrimination) of the Constitution.  The Court was to ascertain 

whether search and seizure activities of the Government would in any way breach the right to 

privacy. It is pertinent to note that at that point of time, right to privacy was not much discussed 

subject and in this case the bench did not go into much detail about it. The Apex Court in this case 

held that the right to privacy was not a fundamental right under the Indian Constitution. With regard 

to the main issue in the case, the Court held that search and seizure process as a “temporary 

interference for which statutory recognition was unnecessary". It was considered to be a reasonable 

restriction of the freedoms under the Constitution which could not be held unconstitutional. Thus, 

this was the first major judgement which dealt with Right to Privacy in India.  

 The other judgement which was majorly referred to in matters of right to privacy before the 

Puttaswamy ruling is the case of Kharak Singh v. State of Uttar Pradesh40. The case deal with the 

issue of state surveillance. In this case, the petitioner was a dacoity accused who was let off citing 

lack of evidence. However, he was regularly surveilled by the police authorities and he approached 

the apex court citing his privacy has been infringed by the constant surveillance. The petitioner 

claimed an infringement of Article 19(1)(d) and Article 21 of the Indian Constitution. The court in 

its majority judgement ruled that “privacy was not a guaranteed constitutional right". However, the 

 
37 AIR 1954 SC 300 
38 Supra 30 
39 ibid 
40 Supra 30 
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dissenting opinion in this judgement later paved way for declaring right to privacy as a fundamental 

right. Justice Subbarao who dissented the majority opinion viewed Right to Privacy as an essential 

ingredient of personal liberty under Article 21. The words of Justice Subbarao are “It is true our 

Constitution does not expressly declare a right to privacy as a fundamental right, but the said right 

is an essential ingredient of personal liberty. Every democratic country sanctifies domestic life; it 

is expected to give him rest, physical happiness, peace of mind and security. In the last resort, a 

person's house, where lie lives with his family, is his "castle": it is his rampart against encroachment 

on his personal liberty.” 

 There are also other majorly cited cases where the Supreme Court and High Courts had dealt 

with the issue of right to privacy. Some of the cases and the important observations of the court are 

listed below in the chronological order: 

• Govind v. State of M.P41: The is the first case wherein the Supreme Court expressly 

declared Right to Privacy as a fundamental right. The Supreme Court in this case 

held that the right to privacy is derived from both the right to life and personal liberty 

as well as freedom of speech and movement. The Court further observed that the 

right to privacy included “personal intimacies of the home, the family marriage, 

motherhood, procreation and child rearing”. However, the Supreme Court held that 

Right to privacy was not an absolute right and is subject to “compelling state 

interest”. 

• R. Rajagopal v. State of T.N42: The Supreme Court in this case had a similar view 

to that held in Govind v. State of M.P. The Apex Court was of the view that the right 

to privacy was indeed a part of the personal liberty guaranteed under the Indian 

Constitution. The Court held that in the event of violation of right to privacy, an 

action can be brought in torts or as a fundamental rights violation. “A citizen has a 

right to safeguard the privacy of his or her own family, marriage, procreation, 

motherhood, child-bearing and education among other matters and nobody can 

publish anything regarding the same”. The Court, however, listed some exceptions 

wherein the right to privacy with respect to publication cannot be claimed: “(i) he  

or she consents or voluntarily thrusts himself into controversy, (ii) the publication is 

made using material which is in public records (except for cases of rape, kidnapping 

and abduction), or (iii) he or she is a public servant and the matter relates to his/her 

discharge of official duties.” 

 
41 1975 AIR 1378 
42 1994 SCC 632 
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• PUCL v. Union of India43: This is an important decision of the Supreme Court with 

respect to interception in India. In this matter, the Apex Court extended the right to 

privacy to communication and also laid down the guidelines for interception – “    (i) 

Interception orders to be issued only by Home Secretaries at both the Central and 

State governments; (ii) Issues such as the necessity of the information and whether 

it can be acquired by other means to be considered while making the decision to 

approve interception; (iii) The addresses and the persons whose communication has 

to be intercepted should be specified in the order, which means that the interception 

order cannot be generic; and (iv) Putting a cap of two months on the life of an 

interception order.” 

• District Registrar and Collector, Hyderabad & Anr. V. Canara Bank & Anr44.: In 

this case, the Supreme Court traced the roots of right to privacy to personal liberty, 

freedom of expression and freedom of movement which are fundamental rights 

guaranteed by the Indian Constitution. The Court concluded that right to privacy 

deals with persons alone and that a State can intrude upon a person’s privacy only 

in three cases – (i) if there’s a legislative provision; (ii) by way of 

administrative/executive order and (iii) to comply with a judicial order. 

• Petronet LNG Ltd v. Indian Petro Group and Anr45.: This is a case decided by the 

Delhi High Court. In this case, the bench held that right to privacy is only available 

to persons and thus corporations and companies cannot claim a fundamental right to 

privacy. The Court further held that, a right to privacy claim can be only brought 

against a State and not against any non-state individuals or actors.  

• Selvi and Ors. V. State of Karnataka and Ors.46: In this matter, the Supreme Court 

acknowledged the distinction between physical and mental privacy. This case 

establishes the connection between Right to Privacy and Article 20(3) (self-

incrimination). The Court held that “An individual's decision to make a statement is 

the product of a private choice and there should be no scope for any other individual 

to interfere with such autonomy. Subjecting a person to techniques such as 

narcoanalysis, polygraph examination and the Brain Electrical Activation Profile 

(BEAP) test without his or her consent violates the subject’s mental privacy.” 

 

 
43 AIR 1997 SC 568 
44 AIR 2005 SC 186 
45 CS(OS) No. 1102 of 2006 
46 (2010) 7 SCC 263 
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4.4 Puttaswamy Judgement Analysis: 

In the matter of Justice K.S Puttaswamy v. Union of India47, the Supreme Court on August 

24, 2017 delivered a landmark judgement declaring that the Right to Privacy is a constitutional right 

and is an integral part of Part III of the Constitution of India. Part III of the Indian Constitution lays 

down our fundamental rights. The Bench held that Right to Privacy is an integral part of Article 21 

of the Indian Constitution.  

The Apex Court while delivering this judgement, overruled M.P Sharma48 and Kharak 

Singh49 in so far as the latter did not expressly recognize the right to privacy. One pertinent thing to 

note in this judgement is that the bench unanimously delivered the verdict and there was not even a 

single dissenting opinion.  

The Supreme Court, however, held that Right to Privacy is not an ‘absolute right’ but a 

qualified right. The Court laid out certain tests and conditions subject to the satisfaction of which 

the State can invade a person’s fundamental right to privacy. In para 446 of the judgement, the 

Supreme Court has observed that: “it stands established, without any pale of doubt that privacy has 

now been treated as a part of the fundamental rights. The Court has held that, in no uncertain terms, 

that privacy has always been a natural right which is given an individual freedom to exercise control 

over his or her personality. The judgement further affirms three aspects of the fundamental rights 

to privacy, namely: (i) Intrusion with an individual’s physical body; (ii) Informational privacy; (iii) 

Privacy of choice.” 

The Court had further noted that informational privacy deals with the person’s mind. “In 

this manner, it protects a person by giving her control over the dissemination of material that is 

personal to her and disallowing unauthorized use of such information by the State.” 

Chandrachud J points out that Article 21of the Indian Constitution has been interpreted as 

containing, inter alia, the rights to a speedy trial, legal aid, shelter, a healthy environment, freedom 

from torture, reputation and to earn a livelihood. Privacy is an incident of fundamental freedom or 

liberty. 

In an important section of the joint judgment headed “Essential Nature of Privacy”, 

Chandrachud J analyses the concept of privacy as being founded on autonomy and as an essential 

aspect of dignity. 

 
47 Supra 8 
48 Supra 35 
49 Supra 36 
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 “Dignity cannot exist without privacy.  Both reside within the inalienable values of life, 

liberty and freedom which the Constitution has recognized. Privacy is the ultimate expression of the 

sanctity of the individual.  It is a constitutional value which straddles across the spectrum of 

fundamental rights and protects for the individual a zone of choice and self-determination”  

Even though the Puttaswamy judgement is 1047 pages long, the conclusions of the 

judgement are set out in pages 260-265. Summing up the entire judgement in a single line, the 

Supreme Court held that: Privacy is a constitutionally protected right which emerges, primarily from 

Article 21 of the Constitution. Privacy is not an absolute right and the State can interfere in a 

person’s privacy in certain circumstances. However, the Court laid out three tests which are to be 

satisfied to infringe upon a person’s fundamental right to privacy: (i) Legality of the object; (ii) the 

need for a legitimate aim; (iii) proportionality. Only if these three conditions are fulfilled the State 

can necessarily infringe a person’s fundamental right to privacy. 

The judgment written by Chelameswar J. provides a good overview by highlighting that the 

requirement of reasonableness pervades throughout Part III, albeit operating slightly differently for 

different fundamental rights. Accordingly, he suggests a “menu” of tests that can be used in privacy 

cases, depending on the underlying rights that are affected. Thus, a violation of privacy in the context 

of an arbitrary State action would attract a “reasonableness” enquiry under Article 14; similarly, 

privacy invasions that implicate Article 19 freedoms would have to fall under the specified 

restrictions under this constitutional provision like public order, obscenity etc; and finally, intrusion 

into life or personal liberty under Article 21, which forms the “bedrock of the privacy guarantee”, 

would have to be just, fair and reasonable. For instance, over-broad telephone-tapping regulations 

would implicate both a citizen’s freedom of speech (Article 19(1)(a)) as well as her personal liberty 

(Article 21). Under the Court’s analysis, such a law would have to be justifiable under one of the 

specific restrictions in Article 19(2), in addition to being “fair, just and reasonable” as required by 

Article 21, as was held in the PUCL case.50 

Two other important points are dealt with in the joint judgment. Firstly, it emphasizes the 

fact that sexual orientation is an essential attribute of privacy. 

Secondly, Chandrachud J overturns the judgment of his father (Chandrachud CJ) in the 

notorious case of ADM Jabalpur v Shivakant Shukla (1976) which held that fundamental rights 

could be suspended during the Emergency. Though the ADM Jabalpur judgment was nullified by 

44th constitutional amendment it has now finally been put to rest.  In his concurring judgment 

 
50 https://medium.com/indrastra/an-analysis-of-puttaswamy-the-supreme-courts-privacy-verdict-53d97d0b3fc6.     

Accessed on 15.12.2019 

https://medium.com/indrastra/an-analysis-of-puttaswamy-the-supreme-courts-privacy-verdict-53d97d0b3fc6


21 

 

Sanjay Kishan Kaul J commented “the ADM Jabalpur case … was an aberration in the 

constitutional jurisprudence of our country and the desirability of burying the majority opinion ten 

fathom deep, with no chance of resurrection” 

 The broad interpretation of the Apex Court on right to privacy in this judgement has paved 

way for a wide range of claims. However, with respect to RTI, in the absence of a defined hierarchy 

among the various fundamental rights enshrined in Part III of the Indian Constitution, the decision 

in each case will vary based on facts and circumstances of the case. Through this judgement in the 

researcher’s opinion, the majority questions and debates on right to privacy has been put to an end. 

In the absence of any specific legislature for right to privacy, this judgement will be referred to while 

solving conflicts related to right to privacy. The researcher will also rely on this document in detail 

while addressing the conflicts between the RTI act and right to privacy. The real test of privacy, 

however, will rely upon how courts will interpret the Puttaswamy decision in the subsequent cases 

to uphold the right to privacy.  

4.5 Srikrishna Committee and Data Protection Bill 

 Srikrishna Committee was set up in 2017 to file a report on data protection and prepare a 

draft data protection bill. The Committee was headed by retired Justice B.N Srikrishna. In the 

backdrop of constant Aadhaar leaks, allegations that the government is enabling a surveillance state 

and amidst fears about the data collected by companies like Facebook, the Srikrishna panel was 

tasked with giving the government a model law based on which data will be regulated in India. 

 The Srikrishna Committee first released a White Paper in November 2017, that briefly 

outlined the areas in which the Committee will be concentrating and invited suggestions from the 

public.  The final draft bill was released in July 2018 nearly after an year the Committee was 

constituted. The bill seeks to govern the “processing” – which includes collecting, recording, 

adapting, indexing, or even disclosing – of personal data. Personal data in this case refers to any 

information that is specific to the person, and makes them “identifiable”.  

 The Draft Bill also created a category called “sensitive personal data”, which includes: 

passwords, financial data, health data, official identifiers, sex life, sexual orientation, biometric data, 

genetic data, transgender status, intersex statues, caste or tribe and religious or political beliefs and 

affiliations. 

 Succinctly, the Bill states that if any personal data of any individual is to be used in manner, 

it has to be done in such way that it protects the privacy of the individual. The Bill goes on to explain 

how this is to be done and who is permitted to do it.  
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Grounds on which personal data can be accessed: 

1. By Consent: Individuals can give consent to a person or entity to process their personal data, 

as long as that consent is free, informed, specific, clear and capable of being withdrawn. 

2. If the State wants it: The Bill lays down two situations in which the State can collect and 

use personal information. Parliament and state legislatures are allowed to collect and use 

data without consent, if it is relevant for their functioning – such as in collecting the 

information needed for lawmaking itself. The state, when authorised by Parliament or state 

legislatures, can collected and use data as long as it is explicitly mandated it in a law, with a 

series of fetters on what the government decides is needed. Moreover, even if it’s not 

explicitly mandated in a law, the Centre and state governments are permitted to collect and 

use personal data without an individual’s consent, as long as it is for the provision of any 

service or benefit from the state, or if it is for the issuance of any certification, license or 

permit. In these cases, only the functions – such as the provision of a welfare benefit – need 

to be mandated by law. 

3. Demand by Court: Any court or tribunal in the country can demand the collection and use 

of personal data without consent in matters related to judicial proceedings.  

4. If Employers want it: Companies are allowed to collect and use personal data without 

consent, as long as it is in connection with recruitment or firing, the provision of a benefit, 

to verify attendance, or to assess the performance of the employee. However, there is a 

condition precedent to this: Companies should only do this without consent if it is too 

cumbersome to obtain the consent, or if any consent here is essentially meaningless because 

of the relationship between employer and employee. 

5. For Special Reasons: The above-mentioned list is not exhaustive. If the Data Protection 

Authority of India (the body that will oversee and regulate data privacy) feels that more 

reasons need to be added for accessing personal data, they are free to do so as per the Bill 

provided it is for a legitimate object. The Bill also mentions a list of certain reasons which 

are as of now not included but can be included subject to the decisions of the Data Protection 

Authority of India. They are: prevention of unlawful activity, whistleblowing, credit scoring, 

or the use of publicly available personal data. 

Ambit of Consent: 

The Bill also lays down the criteria that needs to be fulfilled in order to constitute ‘consent’: 

1. The consent must be provided freely i.e. without any coercion, fraud or undue influence. 
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2. The consent must be provided on the basis of an informed decision i.e the person giving the 

consent must have relevant knowledge as to what he/she is consenting to. 

3. The consent must be specific i.e. the consent must be taken for each and every instanced 

wherein the personal data will be accessed and should not be a general consent. 

4. The consent must be clear i.e. it should be explicit that the consent of the individual is 

required for the particular activity, meaning, no pre-ticked box on a form.  

 

5. The consent can be withdrawn as easily as the consent was given. 

6. In cases of sensitive data, consent comes with a much higher standard of being ‘explicit’ that 

include making sure the individual knows what the consequences of giving up that data 

entail. 

RTI & Draft Data Protection Bill 

The draft bill proposes to amend the RTI Act to introduce a slightly new test for deciding where 

the balance between privacy and transparency lies. Where the Act previously presumed 

transparency was a given, and privacy an exception, the proposed changes would mean making 

a decision over whether the disclosure of personal data would cause harm to an individual that 

outweighs the public interest involved. “... disclosure of information from public authorities 

may lead to private harms being caused. It is thus important to recognize that, in this context, 

there is a conflict of fundamental rights, between transparency and privacy,” the committee’s 

report says. The Committee further notes that “data protection law is designed to limit the 

processing of personal data to legitimate reasons where the flow of information is beneficial 

and respects the autonomy of the data principal. It is particularly sensitive to the harm to an 

individual pursuant to the disclosure of personal data and seeks to actively prevent such harm. 

However, disclosure of information from the public authorities may lead to private harms being 

caused. It is thus important to recognize that, in this context, there is a conflict of fundamental 

rights between transparency and privacy. This requires careful balancing. The fact that neither 

the right to privacy nor the right to information is absolute and will have to be balanced against 

each other in some circumstances has been recognized by the Supreme Court. "51 

 

 

 
51 Draft Data Protection Bill, 2018 
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5. AN INTERPLAY BETWEEN RTI & RTP 

The Right to Information (hereafter referred to as RTI) and Right to Privacy (hereafter 

referred to as RTP) are always in conflict because the former advocates for maximum disclosure of 

information and promoting transparency while the latter battles for minimum disclosure and 

protection of individual privacy.  

There are relevant provisions in RTI Act in order to safeguard individual privacy such as 

Section 8 (1) (j) and Section 11. However, both of these sections are mostly misused by the Public 

Information Officers (hereafter referred to as PIO). The PIOs at various times in order to restrict 

information with malafide intention used to place reliance on Section 8 (1) (j). As per Section 8 (1) 

(j), personal information of third parties can be disclosed only if it warrants a general public interest. 

Many public authorities are in the habit to deny disclosure of information if these are related to third 

party information without proper application of mind. The PIOs most of the times claim the absence 

of public interest and rejects the application prima facie. This practice is against the spirit of the RTI 

Act and defeats the entire purpose of enactment of the legislation.  

Section 11(1) of the Act provides that if a PIO intends to disclose any information or record 

or part thereof on a request made under the Act, which relates to or has been supplied by a third 

party and has been treated as confidential by that third party, the PIO, shall, within five days from 

the receipt of the request, give a written notice to such third party of the request and of the fact that 

the PIO intends to disclose the information or record or part thereof, and invite the third party to 

make a submission in writing or orally, regarding whether the information should be disclosed, and 

such submission of the third party shall be kept in view while taking a decision about disclosure of 

information provided that except in the case of trade or commercial secrets protected by law, 

disclosure may be allowed if the public interest in disclosure outweighs in importance any possible 

harm or injury to the interests of such third party. This means that a public authority should not 

straightway reject a written request for information simply on the ground that it relates to a third 

party. If the public authority is satisfied that the information sought for should be disclosed, he may 

obtain the submission of the third party and should take a decision keeping such submission in view.  

In the matter of Surup Singh Hrya Naik v. State of Maharashtra52, the Bombay High Court 

has expressed the procedural safeguards being required to be met before divulging third party 

information and on the effect of the proviso appearing in Section 8(1) of the RTI Act, 2005. The 

question that is required to be necessary is the right of an individual, to keep certain matters 

 
52 AIR 2007 Bom 121 
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confidential on the one hand and the right of the public to be informed on the other, considering the 

provisions of the RTI Act, 2005. For example, does a person convicted for contempt of court during 

the period of his incarceration can claim privilege or confidentiality in respect of his medical records 

maintained by a public authority. The contention in this regard is that the larger public interest 

requires that these information to be disclosed, as persons in high office or high position or the life, 

in order to avoid serving their remand in jail/ prison or orders of detention or remand to police 

custody or judicial remand with the connivance of officials get themselves admitted into hospitals. 

The public, therefore, has a right to know as to whether such a person was genuinely admitted or 

was attempted to avoid punishment/custody and thus defeat judicial orders. The public right in such 

a case must prevail over the private interest of such third person as the objectives of the Right to 

Information Act is to make the public authorities accountable and their actions open. The contention 

that the information could be misused is of no consequence, as the Parliament wherever it has chosen 

to deny such information has so specifically provided. The question then is what is the true import 

of the proviso, which sets out that the information, which cannot be denied to Parliament or a State 

Legislature shall not be denied to any person. Are the medical records maintained of a patient in a 

public hospital covered by the provisions of the Act. Can this information be withheld to either in 

Parliament or the State Legislature on the ground that such information is confidential. Generally, 

such information normally cannot be denied to Parliament or the State Legislature unless the person 

who opposes the release of information makes out a case that such information is not available to 

Parliament or State Legislatures under the Act. By its very Constitution and the Plenary powers 

which the Legislature enjoys, such information can not be denied to the Parliament or State 

Legislature by any public authority and, therefore, the public authorities shall be under an obligation 

to make all such information readily available for their disclosure to a citizen on demand under the 

Act.  

 The Full Bench of the Central Information Commission has very recently delivered a 

judgement wherein the Bench have gone into the full length of explaining privacy and relevant 

provisions of the RTI Act related to privacy. In the instant matter, the petitioner, a terror convict, 

requested copies of UPSC forms along with complete documents of 12 IPS officers who were 

involved in convicting him. The CPIO denied the requested information by claiming an exemption 

under Section 8 (1)(j) of the RTI Act.  

The contention of the petitioner in this matter was that the CPIO cannot deny the information 

as the information is allowed to be given under Section 8(3) of the RTI Act.  Section 8(3) of the RTI 

Act contains: “Subject to the provisions of clauses (a), (c) and (i) of sub section (1), any information 

relating to any occurrence, event or matter which has taken place, occurred or happened twenty 
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years before the date on which any request is made under Section 6 shall be provided to any person 

making a request under that section;  

Provided that where any question arises as to the date from which the said period of twenty 

tears has to be computed, the decision of the Central Government shall be final, subject to the usual 

appeals provided for in this Act.”  

The respondent retorted to the claims of the petitioner by stating that the information sought 

by the petitioner relates to third party, the disclosure which has no relationship to any public interest 

and would cause unwarranted invasion of third parties. The respondent further argued that right to 

privacy has been declared by the Hon’ble Supreme Court as a fundamental right and it cannot be 

bypassed by Section 8(3). The respondent also claimed that the right to privacy did not end after 20 

years and the same is in continuing, hence, Section 8(3) cannot be claimed by the petitioner. 

The Full Bench of the Central Information Commission in the matter of Ehtesham 

Qutubuddin Siddiqui vs CPIO, Ministry of Home Affairs (CIC/MHOME/A/2019/107928) dated 

29.11.2019 while deciding the case observed that “The RTI Act is a statute Act which provides for 

rights and obligations of persons. On the other hand, the right to privacy is a facet of right to life 

and personal liberty enshrined in Article 21 of the Constitution. There has to be harmonious 

construction of both the provisions. The Supreme Court in a plethora of cases had held that the right 

to privacy is an evolving right which may vary from case to case and depending upon the facts of 

the case and public interest involved in disclosure of information.” 

The Bench further ruled that right to privacy is on a higher pedestal than right to information 

: “Right to Privacy being a facet to the Right to Life and personal liberty is on a higher pedestal 

and a harmonious construction of the provisions of the RTI Act and of the Constitutional provisions 

would necessitate reading down of the provisions of the RTI Act so as to avoid illegality of the 

statutory provisions.” 

However, the Bench observed that, right to privacy being a fundamental right under Article 

21 of the Constitution, the parameters laid down by the Supreme Court in the matter of Justice K.S 

Puttaswamy v. Union of India has to be following for intercepting the right to privacy of an 

individual. The three parameters laid down by the Supreme Court are: (i) there must be legal object; 

(ii) there must be legal framework; (iii) there must be nexus between the objective to be achieved 

and the privacy to be compromised.  The Bench further noted that for meeting different treatment, 

there must be a reasonable classification and the classification must have a rational nexus with the 

objective to be achieved. Therefore, in the opinion of the Bench, the Right to Privacy of the third 
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party may not be absolute if the same is falling within the ambit of the parameters mentioned in the 

Puttaswamy judgement.  

This Full Bench decision of the Central Information Commission have harmonized the 

conflicting fundamental rights. The Bench has clarified that even though, Right to Privacy is placed 

on a higher pedestal than Right to Information, the same is not absolute and can be intruded if the 

three parameters laid down by the Supreme Court in Justice Puttaswamy case is fulfilled.  

Therefore, this decision can be viewed as an important piece of document to settle the dispute 

between right to privacy and right to information. However, it is up to the Courts to decide on how 

to interpret this judgement and arrive at a conclusion since each conflict of right to privacy and right 

to information has to be decided on case to case basis after a thorough evaluation of facts and 

circumstances of the case.  


