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Abstract 
 
The Right to Information Act, 2005 is inching towards completing 15 years of its existence as 

a law. Heralded amongst one of the strongest information legislations in the world, it has 

ushered a new era of accountability and transparency in the functioning of a public-oriented 

democratic regime. The Indian Legal System has been amongst the oldest in the world, and 

the institution of judiciary amongst a democratic setup features as one of the most important 

organs. As a custodian of the rights of the citizens of a country, it has been bestowed with the 

duty of fully realising constitutional values and duties.  

 

The Citizen’s right to know true facts about the administration of a country is one of the vital 

ingredients of a democracy, which should also be applicable to the institution of judiciary to 

usher an era of judicial accountability. The recent judgement of CPIO, Supreme Court of 

India v. Subash Chandra Agarwal is a step towards the same, however belated, but a 

welcome move. Judiciary needs to undertake more pursuits towards inkling itself for the 

purpose of a ‘RTI friendly regime’. Several questions still seem unanswered pertaining to 

Judiciary’s welcome move, which will prop up further in the future.    
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INTRODUCTION 

 
In 330 B.C., Aeschines, one of the great Greek orators of the Classical Age, stood upon the 

marble floors of an Athenian court and spoke of the importance of the public's right to inspect 
its government's records, a "fine thing, my fellow Athenians, a fine thing is the preservation 
of public records. For records do not change, and they do not shift sides with traitors, but 

they grant to you, the people, the opportunity to know whenever you want."1 

 
India has always taken pride in claiming its title of being the largest democracy in the world. 

However, it wouldn’t be wrong to state the fact that with a Democracy comes 

responsibilities, one of which among several others include transparency and 

responsiveness, which have also have been acknowledged of being one of the major drivers 

for the growth of a democracy.2 

 

The requirement of an informed citizenry and a transparent government acts as keys for 

smooth functioning of a democratic regime. People are the masters of any democracy as 

reiterated in the eternal words of Abraham Lincoln ‘government of the people, by the people, 

for the people’. The Preamble of the Indian Constitution commences with the words ‘We the 

people’. The term transparency can be mainly implemented by two principles – disclosure 

by public agencies and the citizen’s right to seek information, which was realised due to 

the active intervention of several players to move towards a ‘responsive and transparent 

democracy.’  

 

The idea of right to information has been reiterated on several occasions at the international 

level. The United Nations General Assembly as early as in 1946 made the observation that 

‘Freedom of Information is a fundamental right and is the touchstone of all freedoms to 

which United Nations is Consecrated’. 

 

Article 19 of The Universal Declaration of Human Rights, 19463 states that – 

                                                
1Joe Regalia, The Common Law Right to Information, 18 Rich.J.L. & Pub. Int. 89 (2015) 
2 Shekhar Singh, The Genesis and Evolution of Right to Information Regime in India, Indian Institute of Public 
Administration (December 2, 2019 09:30 AM)http://www.iipa.org.in/www/iipalibrary/RTI-PDF/Chap--4.pdf 
3UN, Universal Declaration of Human 
Rights,https://www.ohchr.org/en/udhr/documents/udhr_translations/eng.pdf 
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“Everyone has the right to freedom of opinion and expression; this right includes freedom to 

hold opinions without interference and to seek, receive and impart information and ideas 

through any media and regardless of frontiers.” 

 
The same has been reiterated under Article 19 of the International Covenant on Civil and 

Political Rights4which states the following –  

 
Article 19.  

“1. Everyone shall have the right to hold opinions without interference. 2. Everyone shall 

have the right to freedom of expression; this right shall in include freedom to seek, receive 

and impart information and ideas of all kinds, regard less of frontiers, either orally, in 

writing or in print, in the form of art, or through any other media of his choice. 

 3. The exercise of the rights provided for in paragraph 2 of this article carries with it special 

duties and responsibilities. It may therefore be subject to certain restrictions, but these shall 

only be such as are provided by law and are necessary:  

(a) For respect of the rights or reputations of others;  

(b) For the protection of national security or of public order (ordre public), or of public 

health or morals” 

 
The RTI regime in India emerged as a manifestation of ‘we the people’ to move 

progressively towards becoming a participatory democracy making it more universally 

inclusive. The driving force towards realising the right to information as a human right 

was driven out of the failure of the government to prevent corruption and to ensure 

empathetic and effective governance. The RTI Act, 2005 enjoys the title of being one of 

the strongest information laws in the world, due to its wide intent and coverage, 

wielding an effective weapon in the hands of its masses to question authorities otherwise 

protected by a veil of secrecy, unanswerable to the populace they serve. 

 

It is also important to realise the fact that in the separation of power envisaged by 

Montesquieu5, the institution of judiciary assumes a very important position in any 

democracy due to the power bestowed upon it for administering justice. As a custodian 

of the rights of its citizenry, the realisation of constitutional values emanates from the 

                                                
4 UN, International Covenant on Civil and Political Rights, 
https://treaties.un.org/doc/publication/unts/volume%20999/volume-999-i-14668-english.pdf 
5Book XI, Chapter 6 of the De l’Esprit des Loix  
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custodians of the constitution, as envisaged by the constitution makers. Even the constitution 

makers heralded the idea of existence of an independent judiciary where Prof K.T Shah6 

stated that – 

 

“This is another way in which I am trying to secure the absolute-independence of the 

judiciary. This means that the appointments will be not for a definite period, or within a 

prescribed age-limit, on attaining which a Judge must compulsorily retire, but, as is the case 

in England, and as was quite recently the case in the United States of America, judges, 

particularly of the Supreme Court, should be appointed for life. They should not, in any way 

be exposed to any apprehension of being thrown out of their work by official or executive 

displeasure. They should not be exposed to the risk of having to secure their livelihood by 

either resuming their ordinary practice at the bar, or taking up some other occupation which 

may not be compatible with a judicial mentality, or which may not be in tune with their 

perfect independence and integrity.” 

 

This also brings the words of Sir Alladi Krishnaswami Ayyar7 who also observed that- 
 
There are two principles involved: One is that you must be able to maintain the 

independence of the judiciary and unless the judiciary has sufficient control over its own 

establishment its independence may become illusory. If the establishment looks for 

preferment or for promotion to other quarters, it is likely to sap the independence of the 

judiciary. But at the same time, it has to be recognised that the judiciary and its 

establishment would have to draw their allowances and their salaries from the public 

exchequer. The ultimate person who will be affected is the taxpayer. Therefore, while on the 

one hand you must secure the independence of the judiciary, the interests of the taxpayer on 

the other hand will have to be safeguarded in a democracy. 

 

An independent judiciary is a cornerstone of any democracy. The presence of a strong, 

efficient and independent judiciary, both in letter and spirit becomes an absolute necessity, 

because the principles of natural justice also lays down that justice should not only be done 

                                                
6Constituent Assembly Debates on 24 May, 1949 Part I 
7Constituent Assembly Debates on 27 May, 1949 Part II 
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but manifestly seen to be done. In Union of India v. Sankalchand Himmatlal Seth8, Untwalia 

J. stated that – 

 

 “In a democratic set up of our country, as enshrined in the Constitution, the judiciary, in one 

sense is not a structure of a very big magnitude, but surely it is like a watching tower above 

all the big structures of the other limbs of State. From the top of its respective towers, the 

highest judiciary either by it in the State or in the Centre keeps a watch like a sentinel on 

the functions of the other limbs of the State as to whether they are working in accordance 

with the law and the Constitution, the Constitution being supreme.” 

 
The institution like Judiciary is viewed as a repository of public faith, a trustee for the 

people. When all seems lost and grievances fall on deaf ears, the existence of judiciary is 

the only mechanism which comes to one’s rescue. A temple worshipped by all citizens of 

this country irrespective of caste, creed, religion, belief and faith, it is essential that the 

independence and dignity of such an institution must be delicately safeguarded. 

 

Judicial independence, as repeatedly reiterated by the constitution makers in their numerous 

debates, is an idea which can only exist in conjunction with public trust and the preservation 

of this sacred trust. A question of transparency again arises here, where the judges, as the 

representative of the institution of judiciary need to function without fear and favour and be 

upheld with the highest standards of integrity and honesty by the virtue of this office, thus 

being held accountable for all their actions and decisions. 

 

This also brings our attention towards the budding and self-evolving concept of judicial 

accountability. What we need to understand is that judicial accountability is a corollary to 

the independence of judiciary. The need for judicial accountability becomes essential in 

the realities where the judiciary juggles with today. Allegations questioning the 

authenticity and integrity of the judiciary have increased in multitudes. 

 

The institution of judiciary has been viewed with a lens of suspicion and distrust due to lack 

of transparency, alleged rampant corruption, where legality inherently does not translate into 

legitimacy. A system that suffers from endemic delays and is widely perceived as an 

expensive affair, hence the necessity of judicial accountability becomes urgent.  
                                                
8Union of India v. Sakalchand Himmatlal Seth 1977 AIR 2328, 1978 SCR (1) 423 
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A system of checks and balances needs to arise from inside the judiciary, however this 

idea has always been met with resistance from within the judiciary, afraid to encroach 

into the realm of independence of judiciary. It is however, essential to understand that 

judicial accountability cannot have an isolated existence because the faith of citizenry can 

only be reposed in an accountable judiciary. An increased public perception of judicial 

accountability, dependent on personal accountability can determine the degree of judicial 

independence.  

 

A new era emerges in the journey of development of informational jurisprudence, where an 

institution that has several times reiterated the idea of right to information being a 

fundamental as well as a human right is questioned as to whether this can be made applicable 

on them. 

 

In 2019, a significant question came up before the Apex Court while deciding whether the 

post of Chief Justice of India comes under the ambit of the Right to Information Act, 2005 

which was held in affirmative. On one hand, this may be heralded as a new remarkable 

achievement in the field of information jurisprudence, however this also subsequently 

opens up the Pandora’s box for plethora of questions to ebb which may need to be 

answered subsequently in the near future. 
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Judicial Accountability and Judicial Independence 
 

A long standing debate has always commenced on accountability acting as an impinging 

factor over independence of judiciary. The founding members of the Constitution did not 

explicitly put any mechanism in place to make the judiciary accountable, to prevent the 

violation of the structure of independent judiciary, seen as a key for its free and fair 

existence. The object was to promote accountability through a mechanism of self-regulation 

without compromising on the aspect of independence.  

 

Greater accountability eradicates the aspect of letting a dishonest arbiter or adjudicator 

wield the power to decide the faith of the people, who ultimately are the real 

stakeholders of justice. The existence of judiciary as an all-inclusive mechanism where not 

only would the judiciary would be accountable to an external authority, independent of the 

institution but also to the public at large as Judiciary is an office of public trust.   

 

The Committee on Judicial Accountability, in its comments on the Judges Enquiry Act, 

2006noted that the dire need for an accountability mechanism also stems from the over-

assertiveness of the judiciary to the extent of declaring themselves immune from any 

kind of inquiry into their actions.9 Accountability becomes important because in most 

countries, judges are appointed and the public at large has no control over them.  

 

A contextualized understanding of the Independence of Judiciary has emerged over time with 

a plethora of ruling emerging out of the Supreme Court to emphasise its need time and again. 

Where in the case of State of Bihar v. Balmukund Sah10, “An independent judiciary is one of 

the basic features of the Constitution of the Republic. Indian Constitution has zealously 

guarded independence of judiciary. Independence of judiciary is doubtless a basic 

structure of the Constitution but the said concept of independence.”. The locus classicus of 

this doctrine were founded in the landmark judgement of Keshavananda Bharati v. State of 

Kerela11.  

                                                
9 Shayonee Dasgupta & Sakshi Agarwal, Judicial Accountability and Independence: Exploring the Limits of 
Judicial Power, 2 NUJS L. Rev. 779 (2009). 
10 State of Bihar & Anr. vs Bal Mukund Sah & Ors. Special Leave Petition No.16476 of 1993. 
11 Kesavananda Bharati Sripadagalvaru v. State of Kerela AIR 1973 SC 1461, para 316.  
 



Judiciary and Right to Information Act: To Disclose or Not Disclose? 

 
- 11 - 

What needs to be seen is that the idea of judicial independence and accountability are 

inseparable ideas. Varying opinions exist pertaining to these ideas, where several jurists 

opine both of them being anti-ethical to each other, hence not co-existing together. However, 

what cannot be denied is that an interrelationship between accountability-independence, 

where the absence of one may prove fatal to another.  

 

Further, it can also be argued that accountability is a collateral towards the supremacy of 

judiciary. The need to appreciate the delicate relationship between both these concepts stems 

from the fact that the judicial independence as a concept is also dependent on the fact of 

public acceptance of judiciary as a fair institution, executing its duties and responsibilities in 

accordance with the law of the land.  Since the concept of judicial independence also shares a 

tangled relationship with judicial ethics, of which accountability is one of the dimensions. 

Time and again, efforts have been undertaken by the other branches of government to by 

effect of law make the judiciary accountable. One such attempt was the Judicial Standards 

and Accountability Bill, 2010, which however lapsed after the 15th Lok Sabha.  

 

The Transparency International’s “Global Corruption Barometer 2013”12 highlighted the lack 

of public trust in Indian judiciary, which many have felt is overbearing and democratically 

unaccountable. Over 45% of the respondents in India13 opined that they felt that judiciary was 

corrupt/extremely corrupt, where 36% reportedly paid a bribe to the judiciary14. In the past 

years, scandals have rocked the esteemed institution like Judiciary, rampant with allegations 

of corruptions and malpractices.  

 

Even if a judge has. been given the identification of a public servant15 under the ambit of 

Indian Penal Code, 1860 and Prevention of Corruption Act, 1988, then they should be 

put on an equal footing with other public servants. The Supreme Court has still ruled no 

FIR can be registered against a judge, nor a criminal investigation be initiated without the 

prior approval of Chief Justice of India. The sword of contempt oscillates over everyone, 

insulating the institution from any public scrutiny by media and criticism.   

                                                
12 Transparency International, Global Corruption Barometer, (December 9, 2019 16:34 PM), 
https://www.transparency.org/gcb2013/country?country=india 
13 Ibid. 
14 Ibid. 
15 K. Veeraswami vs Union of India and Others 1991 SCR (3) 189, 1991 SCC (3) 655 
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The biggest irony that exists is that time and again the institution that has reiterated the right 

to know or seek information has made every single effort to thwart itself from being included 

under the purview of the information legislation that is functional effectively. Even though 

now the CJI has upheld itself as a public authority being a part of The Supreme Court, this is 

just the beginning of the road not taken towards judicial accountability.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



Judiciary and Right to Information Act: To Disclose or Not Disclose? 

 
- 13 - 

Judicial Accountability and Right to Information 
In the light of the recent Supreme Court judgement, CPIO, Supreme Court of India v. Subash 

Chandra Agarwal, it will be careful to observe and analyse the issues which were deliberated 

in detail pertaining to aspects of accountability and right to information being interlinked. 

 

Three categories of information are relevant to judicial transparency. These are namely - 

1.   The first concerns the adjudicative work of the courts – including transcripts, 

documents filed with the court, trial exhibits, recordings, settlements, opinions 

and dockets. This information may be further categorized into whether the 

proceedings are criminal or civil in nature, whether information of a private or 

intimate nature is involved etc. 

2.   The second concerns with information of administrative nature – court budget, 

human and personnel resources, contracts between courts and third parties & 

organizational matters.  

3.   The third and most crucial type of information includes information about 

salaries, assets and liabilities, appointments, transfers and disciplinary 

actions pertaining to judges.  

 

It is necessary to understand why access to judicial information is crucial for transparency 

and good governance. The judiciary in today’s world has had several controversies which 

amongst several others include impeachment charges on ‘financial misappropriation’ 

and abuse of judicial office, where such an action will further cultivate judicial 

confidence amongst the public, allowing public access to judicial proceedings and 

records, which would require judges to act fairly, consistently and impartially and 

enable the public to ‘judge the judges’. 

 

It is rather incongruous that in amongst the few nations in the world where a right to 

information legislation functions effectively, the judiciary has always tried to seek 

insulation from the purview of the act and public view by taking the defence of its 

‘independence’ and refuse to make information public regarding the manner in which 

judges are appointed or transferred.  

 

Time and again, Supreme Court has reiterated the right to information as a basic human right 



Judiciary and Right to Information Act: To Disclose or Not Disclose? 

 
- 14 - 

and fundamental right, where right to know is the basic right of citizens of a free country and 

Article 19(1)(a) of the Indian Constitution protects this right. The freedom to receive and to 

communicate information and ideas without interference is an important aspect of the 

freedom of speech and expression. Without adequate information, a person cannot form an 

informed opinion.16 

The ‘creation’ of right to information may be traced back to the case of State of U.P V. Raj 

Narain17, where the court observed that right to know is derived from the concept of freedom 

of speech and expression. Although not absolute, it should make one wary when secrecy is 

claimed for a transaction which should in normal course have no public repercussions. The 

Courts also stated that – 

“In a government of responsibility like ours, where all the agents of the public must be 

responsible for their conduct, there can be but few secrets. The people of this country have a 

right to know every public act, everything that is done in a public way, by their public 

functionaries”.  

In Reliance Petrochemicals Limited v. Indian Express Newspapers18, the Apex Court read the 

Right to know under Article 21. While providing an expanded meaning to the word ‘liberty’, 

it provides that the right to hold a particular opinion and sustain it. In order for an opinion to 

be nurtured and sustained, information becomes necessary, where Article 21 provides to all 

persons the right to know and right to receive information.  

The observations made in the case Dinesh Trivedi v. Union of India19 also reiterate the idea 

of right to information – 

“In modern Constitutional democracies, it is axiomatic that the citizens have a right 

to know about the affairs of the government which, having been elected by them, 

seeks to formulate sound policies of governance aimed at their welfare. However, 

like all other rights, even this right has recognized limitations; it is, by no means, 

absolute.”  

                                                
16Bennett Coleman & Co. v. Union of India AIR 1973 SC 106 

17 State of U.P v. Raj Narain (1975) 4 SCC 428 
18Reliance Petrochemicals Limited v Indian Express Newspapers AIR 1989 SC 190 
19Dinesh Trivedi v. Union of India {(1997) 4 SCC 306 
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In the case of Secretary, Ministry of I & B v. Cricket Association of Bengal20, the court stated 

that right to impart and receive information is a species of the right to freedom of speech and 

expression guaranteed under Article 19(1)(a) of the Constitution. In Union of India v. 

Association of Democratic Reforms21, the right to information was raised to the level of a 

human right.  

In Vijay Prakash v Union of India22, right to access public administration that is, information 

in the possession of state agencies and government, in democracies is an accountability 

measure empowering citizens to be aware of the actions taken by such state actors. This 

transparency value, at the same time, has to produce with the legal interests protected by law, 

such as other fundamental rights, particularly the fundamental right to privacy. This 

balancing or reconciliation becomes even more crucial if we take into account the effects of 

the technological challenges which arise on account of privacy.  

However, on several occasions, the Apex Court has violated the RTI Act and asked the 

petitioners to apply under Supreme Court Rules, 1966, instead of the information legislation. 

Even though the Apex Court on several occasions has agonised over the government’s lack 

of transparency and accountability, their own Registry has steadfastly resisted on providing 

the information on numerous occasions under the purview of the RTI Act, 2005.23 

In the past decades ever since the advent of the RTI Act, the SC has directed many applicants 

up until the stage of second appeal, and rather the Apex Court referring the applicants to its 

own rules may be seen as tool used to keep the RTI legislation at bay and thwart access to 

information through processes established by law.  

 

Order XII, Rule 2 of the Supreme Court Rules, 196624 says that –  

 “The Court, on the application of a person who is not a party to the case, appeal or matter, 

may on good cause shown, allow such person search, inspect or get copies of all pleadings 

and other documents or records in the case, on payment of the prescribed fees and charges.” 

 

                                                
20Secretary, Ministry of I & B v. Cricket Association of Bengal (1995) 2 SCC 161  
21 Association of Democratic Reforms v. Union of India WRIT PETITION (CIVIL) No. 515 of 2002 
22Vijay Prakash v. Union of India AIR 2010, Delhi 17. 

23 Jaswant Singh and Prof.(Dr.) R.K Gupta, Right to Information and Higher Judiciary in India, International 
Journal in Management and Social Science Volume 07 Issue 01, January 2019 
24 Order XII, Rule 2, Supreme Court Rules, 1966 
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Unlike the RTI Act, this rule provides greater powers to the Supreme Court to withhold 

information from the access of the citizens. In comparison to the RTI Act, this rule25 – 

 

1.   Insists on the applicant to provide a ‘reason’, and makes the availability of such 

information contingent on such ‘good cause shown’  

2.   No time limits are prescribed within which such information is to be provided.  

3.   It lists no penalties for delaying or failing to provide such information. 

4.   It provides no mechanisms for appeals.  

 

Such inconsistencies need to be resolved in favour of the RTI Act, 2005 due to the non-

obstante clause provided under the Section 22 of the Right to Information Act, 200526 

 

“22. The provisions of this Act shall have effect notwithstanding anything inconsistent 

therewith contained in the Official Secrets Act, 1923, and any other law for the time being in 

force or in any instrument having effect by virtue of any law other than this Act.”  

 

A reference can also be made to the Delhi High Court’s judgement in The Registrar, Supreme 

Court of India v. R S Misra27, where the court held that only in case of inconsistency between 

the Supreme Court Rules and the RTI Act will the RTI Act prevail, further observing that the 

SCR would be applicable for the judicial functioning of the courts, whereas RTI Act will be 

applicable for the administrative functioning of the Supreme Court, where information needs 

to be disseminated under the same, stating that no query shall lie under this law pertaining to 

judicial function/decision.  

 

While delving into the aspect of the first issue raised in both petitions, a background needs to 

be given for the same. Many Countries across the world have used public disclosure of assets 

as a measure for good governance. In the USA, the Ethics in Government Act, 197628 

requires the annual disclosure of financial information by all related to policy making 

responsibility. In Chile, According to the 2006 Law No. 20.088 Establishing an Obligation 

                                                
25 Jaswant, supra footnote 13 
26Right to Information 2005 § 22.  
27 The Registrar, Supreme Court of India v. R S Misra W.P.(C) 3530/2011 
28 The Ethics in Government Act, 1976, 
https://legcounsel.house.gov/Comps/Ethics%20In%20Government%20Act%20Of%201978.pdf	  
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for Authorities Exercising Public Functions [To Provide] Sworn Declarations of Assets29, 

civil servants and members of the legislative and judicial branches and other autonomous 

agencies must submit sworn declarations of assets.  

 

In Argentina, The Act on Ethics in the Public Office30 requires every state official, including 

members of the judiciary, to file a declaration of assets and information, in order to control 

possible conflicts of interest. In Brazil, Law No. 8730 of November 10, 199331, establishes 

the obligation to file a financial declaration in order to hold an office or post or to work in the 

executive, legislative, and judicial branches. In Bulgaria,  The Bulgarian Public Disclosure of 

Senior Public Officials Financial Interests Act32was adopted in 2000entailing thatSenior 

public officials, ranging from the President, the members of the Parliament to the judges of 

the highest courts, have to submit their property and income declarations to the public 

register.  

 

The Supreme Court, on May 7, 1997, adopted a self-regulating mechanism in the form of a 

resolution33. Later, the Chief Justice’s Conference endorsed the same in 1999, followed by 

the Bangalore Principles of Judicial Conduct, 2002. Unfortunately, due to absence of any 

mechanism in place to regulate whether compliance has occurred, verification has not been 

undertaken. India has also ratified the UN Convention against Corruption34, which provides 

parties to ‘take measures to strengthen integrity and prevent corruption in the judiciary’. In 

2017, the five senior most judges of the time unanimously undertook the resolution to reveal 

the Collegium Resolutions in Public Domain35 by endorsing the same on their website. The 

five senior most judges stated that –  

 

                                                
292006 Law No. 20.088 Establishing an Obligation for Authorities Exercising Public Functions [To Provide] 
Sworn Declarations of Assets, https://www.right2info.org/resources/publications/asset-declarations/chile_law-
no.-20.088-establishing-an-obligation-for-authorities-exercising-public-functions 
30 The Act on Ethics in the Public Office, 2016 (Ley de Accesso a la informacion)  
31Law No. 8730 of November 10, 1993, https://www.right2info.org/resources/publications/asset-
declarations/brazil_law-no.-8730-of-november-10-1993 
32The Bulgarian Public Disclosure of Senior Public Officials Financial Interests Act, 2000, 
https://www.right2info.org/resources/publications/asset-declarations/bulgaria_public-disclosure-of-senior-
public-officials-financial-interests-act 
33NNLRJ India, 1997 Resolution on Judges Assets, Law Resource India (December 13, 2019, 18:12 PM) 
https://indialawyers.wordpress.com/2009/09/02/1997-resolution-on-judges-assets/ 
34 United Nation Office on Drugs and Crime, United Nation Convention on Corruption, unodc.org (December 
10, 2019 16:42 PM) https://www.unodc.org/documents/brussels/UN_Convention_Against_Corruption.pdf 
35 Aditya AK, Breaking: Supreme Court to reveal Collegium Resolutions, Bar & Bench, Oct. 6, 2017 
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“THAT the decisions henceforth taken by the Collegium indicating the reasons shall be put 

on the website of the Supreme Court, when the recommendation(s) is/are sent to the 

Government of India, with regard to the cases relating to initial elevation to the High Court 

Bench, confirmation as permanent Judge(s) of the High Court, elevation to the post of Chief 

Justice of High Court, transfer of High Court Chief Justices / Judges and elevation to the 

Supreme Court, because on each occasion the material which is considered by the Collegium 

is different. 

The Resolution is passed to ensure transparency and yet maintain confidentiality in the 

Collegium system.” 

However, it must also be noted that the recent collegium resolutions published previous to the 

date of this judgement do not reveal any details or reasons for such appointments made 

merely stating that the Collegium’s decision “after taking into consideration the material 

on record”.36  

 

The issue of asset declaration was brought into forefront when RTI activist Subash Chandra 

Agarwal moved 3 RTI applications, seeking information on 3 points – firstly, declaration of 

assets made by judges to their respective Chief Justices of their States, which also brought to 

the forefront the question of whether the judges were complying with the 1997 

resolution,secondly, a copy of the complete correspondence with the then Chief Justice of 

India as the Times of India had reported that a Union Minister had approached, through a 

lawyer, Mr. Justice R. Reghupathi of the High Court of Madras to influence his judicial 

decisions and thirdly, a copy of complete file/papers as available with the Supreme Court of 

India inclusive of copies of complete correspondence exchanged between the concerned 

constitutional authorities with file notings relating to the appointment of Mr. Justice H.L. 

Dattu, Mr. Justice A.K. Ganguly and Mr. Justice R.M. Lodha superseding seniority of Mr. 

Justice A. P. Shah, Mr. Justice A.K. Patnaik and Mr. Justice V.K. Gupta, which was allegedly 

objected to by the Office of Prime Minister.  

In terms of the information related to the declaration of assets, the CPIO, Supreme Court 

stated that such information is not held or controlled by the registry pertaining to declaration 

of assets made by Judges of Supreme Court and High Courts, where in a subsequent reply the 

                                                
36 Aditya AK, From Resolutions to Statements? Supreme Court Collegium publishes appointment details 
without reasons, Bar & Bench, Oct. 17, 2019 
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CPIO had also stated that the applicant should approach the CPIO’s of such High courts and 

filing an application before it was against the spirit of Sec 6(3)37 of the RTI Act, 2005.The 

Central Information Commission, while hearing the second appeal directed the information 

officer of the Court to provide the information asked for by the appellant in his RTI 

application as to whether such declaration of assets etc. has been filed by the Hon’ble Judges 

of the Supreme Court or not. 

 In the application pertaining information related to the correspondence with the CJI on an 

article published in Times of India, the Central Information Commission had observed that 

such information should be disclosed stating that it does not infringe the constitutional status 

of judges. Further, in the application to furnish a copy of complete file/papers as available 

with the Supreme Court of India inclusive of copies of complete correspondence exchanged 

between the concerned constitutional authorities with file notings relating to the appointment 

of Mr. Justice H.L. Dattu, Mr. Justice A.K. Ganguly and Mr. Justice R.M. Lodha superseding 

seniority of Mr. Justice A. P. Shah, Mr. Justice A.K. Patnaik and Mr. Justice V.K. Gupta, 

which was allegedly objected to by the Prime Minister, the Central Information Commission 

had directed furnishing of information in the same.   

Aggrieved by this decision, the Supreme Court filed a writ petition in the Delhi High Court. 

The claim that was raised stated that the asset disclosure was exempted from the purview of 

the RTI Act, since such information was divulged by the judges to the Chief Justice of India 

under ‘fiduciary relationship and capacity’. It is disappointing and surprising that an 

institution that does qualify as a public authority under the definition of public authority as 

stated under Sec 2(h) of the Act38 has created this distinction to keep the post of CJI outside 

the purview of RTI.The artificial distinction of treating Supreme Court and CJI fall apart at 

the very advent due to the office of CJI being created by the virtue of the institution of 

Supreme Court, which out rightly falls under the ambit of public authority.  

 

Further since it was argued that the information had been divulged under fiduciary capacity 

and pertains to ‘personal information which has no connection with public interest and will 

cause unwarranted invasion of privacy’, was thoroughly refuted by the Justice Ravindra Bhat 

who stated that since the code of conduct had been adopted by the judges themselves, no 

claim for fiduciary relationship could be claimed in such a scenario. If no legislation is in 
                                                
37Right to Information 2005 § 6, cl.3. 
38Right to Information 2005 § 2, cl.h. 
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place to explicitly apply the right to know on the judiciary, but their inclusion in the Right to 

Information, 2005 is an avenue to increase judicial accountability, such attempts to create 

good governance cannot be obstructed. The expression public authority is of wide amplitude 

and thus should include the post of Chief Justice of India.  

 

In the appeal that Supreme Court put forward in front of the division bench, The Supreme 

Court contended that there is no law laying down the declaration of assets to the Chief Justice 

of India, stating that information could be sought only if it was held by or was under the 

control of any public authority under the provision of any statute or law, claiming that 

superabundance of information that cannot be revealed to the public. 

 

This contention was refuted by the division bench who stated that “well-defined and publicly-

known standards and procedures complement, rather than diminish the notion of judicial 

independence.”, further reaffirming that the phrases ‘held by’ or ‘under the control of’ 

mentioned in Sec 2(j) of the RTI act, 200539 also including such information received or used 

or consciously retained by any public authority in its official capacity.  

 

The recent judgement40 also mentions in detail the expansion of concept of public interest, in 

conjunction to various international judgements, which brings into forefront the conclusion 

that declarations to the Chief Justice of India are made in discharge of the constitutional 

obligation to maintain higher standards and probity in judicial life and thus, in the larger 

public interest. It is rather interesting that time and again in several judgements the Apex 

Court has made it mandatory for the legislature and executive, but has never established any 

mechanisms to account whether such asset declarations have occurred in its own institution.  

 

The mechanism for asset declarations should have been made with a fair, objective and 

transparent manner with clear guidelines. It was also noticed that such declarations will have 

little or no impact if such information is absent in open public access and oversight. 

 

In the current case, again the appellants had put forward the argument that Information 

sought regarding the assets and liabilities of judges and correspondence and file notings 
                                                
39Right to Information 2005 § 2, cl.j. 
40 Central Public Information Officer, Supreme Court of India v. Subash Chandra Agarwal CIVIL APPEAL 
NO. 10044 OF 2010 
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relating to character, conduct, integrity and competence of a judge includes certain 

―personal information and is hence, exempt under Section 8 (1)(j) of the RTI Act42, further 

contending that correspondence and file notings that form the part of the decision making 

under Art. 124(2)43 includes information received through third parties in fiduciary capacity, 

therefore such information should also be exempted under Section 8(1)(e)44 since the 

information provided has been in complete good faith, integrity and fidelity.  

 

The learned counsel appearing on behalf of the respondents made several careful and 

important observations. The counsel contended that observation vis-à-vis disclosure of 

correspondence related to the appointment process still remains applicable as concurred in 

the case of S.P Gupta, and if this judgement needs to be overruled, it can only be done by a 

bench larger than seven judges. Time and again even before the RTI Act was enacted by the 

Parliament, the Court has interpreted Article 19(1)(a) to be inclusive of the Right to 

Information. The situation at hand forms an important portion of the exercise of right to 

freedom of speech and expression involving significant public interest.  

 

Another issue that was raised was the correspondence pertaining to collegium system and 

appointments made in the judiciary, where again in S.P Gupta such correspondence enjoying 

the position of ‘class immunity’ was rejected. It was also argued that since the disclosure of 

assets was warranted in public interest, such information pertaining to public functionaries 

like judges cannot be personal information having no relevance to any public activity or 

interest.  

 

The counsel for the respondent further observed that there exists no fiduciary relationship 

between those who are vested with the responsibility of determining the suitability of 

appointee as a judge and the appointee himself/herself. The entire process of consultation and 

appointment becomes a matter of public concern, since the duty of public servant is to act in 

public interest, not in the interest of another public servant.  

 

In its very evolved discussion, several observations were made by the court pertaining to 

judicial independence and judicial accountability. The court observed that “judiciary like 

                                                
42Right to Information 2005 § 8(1), cl.j. 
43INDIAN CONST. art 124, cl. 2. 
44Right to Information 2005 § 8(1), cl.e. 
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other institutions envisaged by the Constitution, is essentially a human institution. The 

independence of the judiciary was not envisaged to mean its insulation from the checks 

and balances that are inherent in the exercise of constitution power. The independence of 

the judiciary, is a constitutional guarantee of freedom. Notions of accountability however, 

concern the manner and ends for which the freedom guaranteed is employed. Where 

judicial independence focuses on freedom, judicial accountability is concerned with the 

manner in which that freedom is exercised by the adjudicator.” 

Therefore, while delving into the factor of candour as raised in the present case and in the S.P 

Gupta case, the observation was reiterated that while candour may be reiterated as a factor for 

what communications require protection, it expressly rejected its weight as a relevant factor 

in terms of constitutional functionaries like the Chief Justice of India and the Chief Justice of 

High Courts, who are bound to exercise their duties in accordance with enshrined 

constitutional principles, where the argument for class immunity was rejected pertaining to 

disclosure of documents pertaining to constitutional functionaries, such a claim of immunity 

for disclosure will require to be subjected to the controlling factor of public interest.  

Justice Bhagwati, in the S.P Gupta case had made several statements pertaining to the 

importance of right to know, drawing an interconnectional relationship between democracy, 

transparency and accountability to hold that a basic postulate of accountability, a fundamental 

to any democratic government, is that information about the government is accessible to 

people. The right to know ensures that democracy does not remain static but becomes a 

“continuous process” where a limitation on transparency should be supported by more than a 

claim of confidentiality - it must demonstrate the public harm arising from disclosure is 

greater than the public interest in transparency. 

The observation made run as follows45 – 

“85. We believe in an open Government and openness in Government does not mean 

openness merely in the functioning of the executive arm of the State. The same openness 

must characterize the functioning of the judicial apparatus including judicial 

appointments and transfers. Today the process of judicial appointments and transfers is 

shrouded in mystery. The public does not know how Judges are selected and appointed or 

                                                
45 S.P Gupta v. President of India & Ors. AIR 1982 SC 149, 1981 Supp (1) SCC 87, 1982 2 SCR 365 
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transferred and whether any and if so what, principles and norms govern this process. The 

exercise of the power of appointment and transfer remains a sacred ritual whose mystery is 

confined only to a handful of high priests, namely, the Chief Justice of the High Court, the 

Chief Minister of the State, the Law Minister of the Central Government and tha Chief 

Justice of India in case of appointment or non-appointment of a High Court Judge and the 

Law Minister of the Central Government and the Chief Justice of India in case of 

appointment of a Supreme Court Judge or transfer of a High Court Judge. The mystique of 

this process is kept secret and confidential between just a few individuals, not more than two 

or four as the case may be, and the possibility cannot therefore be ruled out that howsoever 

highly placed may be these individuals, the process may on occasions result in making of 

wrong appointments and transfers and may also at times, though fortunately very rare, lend 

itself to nepotism, political as well as personal and even trade-off. We do not see any reason 

why this process of appointment and transfer of Judges should be regarded as so 

sacrosanct that no one should be able to pry into it and it should be protected against 

disclosure at all events and in all circumstances. Where it becomes relevant in a judicial 

proceeding, why should the Court and that opposite party and through them the people not 

know what are the reasons for which a particular appointment is made…”  

 

Further, the Court also extended its observations on the indispensable nature of openness and 

transparency in the judiciary, stating the conclusion that there exists no basis to conclude that 

information concerning appointments should be protected against ‘disclosure at all times’. 

Transparency in the functioning of the government has a cleansing purpose. 

The Court also discussed at great lengths the arguments proposed by the appellants regarding 

how the disclosure of information will have an adverse impact on the independence of 

judiciary. In the judgement, the court delves into how ‘independence of judiciary’ is not 

imprecise, rather an evolving concept, which broadly comes to connote the freedom from fear 

and favour and the ability of judges to adjudicate apply the law freely, forming an important 

part of the concept of rule of law.  

Granville Austin states that “―The [Constituent] Assembly went to great lengths to ensure 

that the courts would be independent, devoting more hours of debate to this subject than to 

almost any other aspect” which also further states that the prevailing view of the constituent 
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assembly was not absolute insulation, rather upholding independence of judiciary.46 

Several provisions in the constitution establish a set of constitutional safeguards for 

upholding its independence and providing it an independent will to function and not at the 

behest of the legislature and executive. These include – 

•   Article 124(4)47of the Constitution stipulates that a judge of the Supreme Court may 

be removed by an order of the President on the ground of proven misbehavior or 

incapacity. 

•   Article 21848of the Constitution makes the substantive provisions in Article 124(4) 

and Article 124(5)49 applicable to judges of the High Courts.  

•   The Judges (Enquiry) Act 1986was enacted in furtherance of Article 124(5) which 

empowered the Parliament to regulate the presentation of an address and investigation 

of judges. A notice of motion to present an address to the President of India for the 

removal of judge is given in the Lok Sabha on receiving the signatures of not less 

than one hundred members or in the Rajya Sabha on receiving the signature of not 

less than fifty members. The Speaker of the Lok Sabha or the Chairman of the Rajya 

Sabha constitutes a Committee as stipulated in the Act to enquire into the alleged 

misbehavior or incapacity. If the report of the Committee finds that a judge is guilty 

of misbehavior or suffers from any incapacity, each house of the Parliament votes on 

the motion in accordance with Article 124(4) of the Constitution. 

•   The Lok Sabha and the Rajya Sabha must both pass a motion to impeach the judge 

with a majority of not less than two- thirds of the members of the house present and 

voting.  

The stringent procedure adopted by the Parliament for the impeachment of a judge 

draws a balance between ensuring the independence of judges from political will and 

ensuring the accountability of judges for their actions.  

 

These safeguards were also noticed by the court in the case of L. Chandra Kumar v. Union of 

India50, where Chief Justice AM Ahmadi stated that although both Supreme Court and High 

Courts have the power to strike down laws, it also states elaborate provisions pertaining 
                                                
46Granville Austin, Cornerstone of a Nation (1999), p. 164  
47INDIAN CONST. art 124, cl. 4. 
48INDIAN CONST. art 218. 
49INDIAN CONST. art 124, cl. 5. 
50L. Chandra Kumar vs The Union of India & Ors 1995 AIR 1151, 1995 SCC (1) 400 
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tenure, salaries, allowances, retirement age of judges. This also indicates that armed with 

such provisions, the superior courts would be able to thwart any legislative or executive 

attempt to influence their decisions. 

 

The need for transparency and accountability was reiterated again in the case of Supreme 

Court Advocates on Record Association v. UOI51 (the NJAC judgement), where J. Kurian 

Joseph, in his separate concurring judgement and J. Chalemeshwar in the dissenting 

judgments pointed out lack of transparency and accountability in manner of appointments 

made to the judiciary. J. Kurian Joseph observed – 

 

“990. All told, all was and is not well. To that extent, I agree with Chelameswar, J. that the 

present Collegium system lacks transparency, accountability and objectivity. The trust 

deficit has affected the credibility of the Collegium system, as sometimes observed by the 

civic society. Quite often, very serious allegations and many a time not unfounded too, have 

been raised that its approach has been highly subjective. Deserving persons have been 

ignored wholly for subjective reasons, social and other national realities were overlooked, 

certain appointments were purposely delayed so as either to benefit vested choices or to deny 

such benefits to the less patronised, selection of patronised or favoured persons were made in 

blatant violation of the guidelines resulting in unmerited, if not, bad appointments, the 

dictatorial attitude of the Collegium seriously affecting the self-respect and dignity, if not, 

independence of Judges, the court, particularly the Supreme Court, often being styled as the 

Court of the Collegium, the looking forward syndrome affecting impartial assessment, etc., 

have been some of the other allegations in the air for quite some time. These allegations 

certainly call for a deep introspection as to whether the institutional trusteeship has kept 

up the expectations of the framers of the Constitution. Though one would not like to go 

into a detailed analysis of the reasons, I feel that it is not the trusteeship that failed, but the 

frailties of the trustees and the collaborators which failed the system. To me, it is a curable 

situation yet…” 

 

However, the Court also observes the fact that judicial independence cannot be used as a 

byword to avoid accountability and criticism that accompanies judicial accountability. 

Accountability and Transparency is important for democratic values to prevail, but they also 
                                                
51Supreme Court Advocates on Record Association v. Union of India (2016) 5 SCC 1  
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play a crucial role in the Independence of Judiciary itself, since public trust and confidence is 

lost if no independence persists. The failure of ushering accountability was seen to be fatal 

and would ‘erode trust in court’s impartiality’, where transparency and right to information 

are linked to rule of law itself.  

 

The Court goes forward to state that independence and accountability are mutually 

reinforcing concepts. Where the issue of declaration of assets arise, a need to establish a 

balance between transparency and accountability and privacy arises, with the concept of 

informational privacy being recognized as fundamental right. It also rightfully states that 

rather than viewing Scrutiny and Accountability as anti-thesis of the concept of evidence, 

they should be viewed as allies of diligence because they are rather powerful instruments that 

help in safeguarding against influences that threaten judicial conscience.  

 

Professor Charles Gardner states that ‘judicial accountability is the yin and judicial 

independence is the yang’ where accountability like independence may be promoted for three 

discrete ends – rule of law, public confidence in courts and institutional responsibility. 52 

 

While exploring the claim of fiduciary capacity, that is raised to deny the requested 

information under Section 8(1)(e) of the RTI Act, the court explores in detail the meaning of 

‘fiduciary capacity’ as understood by the aid of several judgements. The respondents argued 

that judges are not acting as ‘private individuals’ while declaring such information, and the 

CJI was performing his official duty as cast upon him, therefore leading to no existence of a 

fiduciary relationship.  

 

In CBSE v. Aditya Bandhopadhyay53, while discussing the aspect of fiduciary and fiduciary 

relationship, a reference was made to Bristol and West Building Society v. Mothew54, the 

term‘fiduciary’ was defined as – 

 

"A fiduciary is someone who has undertaken to act for and on behalf of another in a 

particular matter in circumstances which give rise to a relationship of trust and confidence. 

The distinguishing obligation of a fiduciary is the obligation of loyalty..... A fiduciary must 
                                                
52Charles Gardner, Rescuing Judicial Accountability from the Realm of Political Rhetoric (2006), p .916  

53 CBSE v. Aditya Bandhopadhyay (2011) 8 SCC 497 
54Bristol and West Building Society v Mothew [1996] EWCA Civ 533  
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act in good faith; he must not make a profit out of his trust; he must not place himself in a 

position where his duty and his interest may conflict; he may not act for his own benefit or 

the benefit of a third person without the informed consent of his principal." 

 

Further in the case, the term fiduciary was defined as55 – 

“21. The term `fiduciary' refers to a person having a duty to act for the benefit of another, 

showing good faith and candour, where such other person reposes trust and special 

confidence in the person owing or discharging the duty. The term `fiduciary relationship' is 

used to describe a situation or transaction where one person (beneficiary) places complete 

confidence in another person (fiduciary) in regard to his affairs, business or transaction/s. 

The term also refers to a person who holds a thing in trust for another (beneficiary). The 

fiduciary is expected to act in confidence and for the benefit and advantage of the 

beneficiary, and use good faith and fairness in dealing with the beneficiary or the things 

belonging to the beneficiary. If the beneficiary has entrusted anything to the fiduciary, to 

hold the thing in trust or to execute certain acts in regard to or with reference to the 

entrusted thing, the fiduciary has to act in confidence and expected not to disclose the thing 

or information to any third party. There are also certain relationships where both the parties 

have to act in a fiduciary capacity treating the other as the beneficiary.” 

 

The same was reiterated in RBI v Jayantilal Mistry56, where RBI did not place itself in 

fiduciary capacity with other financial institutions and the information collected by RBI was 

not under the pretext of confidence nor required by law.  Although the argument of fiduciary 

capacity was not accepted by the court, however it opined that the institution of judges holds 

citizen’s interests in public trust, guided by fiduciary standards.57 The duty of loyalty 

prescribed over judges is that to be loyal to the public citizenry by remaining impartial.  

 

When we devolve into the aspects of Sec 8(1), it is essential to observe that it opens with a 

non-obstante clause, carving it out as a separate portion to the general exception prevailing. 

Sec 8(1)(j)58 pertinently by the wordings of the act also indicates itself as a ‘qualified 

exemption’. In this case scenario, Sec 8 and 11 must be read in conjuncture with each other, 

where sub clause 1 to Section 11 allows disclosure of third party information if public 
                                                
55CBSE, supra note 36 
56 Reserve Bank of India v. Jayantilal N. Mistry Civil Petition No.707 of 2002 
57 Ibid.  
58Right to Information Act 2005 § 8(1), cl.j. 
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disclosure is outweighed. However, the court decided that the information sought pertaining 

to declaration of assets and correspondence pertaining to elevation of judges is not generated 

by the Supreme Court itself, rather has been provided or ‘supplied’ by a third party, which 

thus makes the procedure under Section 11 applicable to the information sought.  

 

Since Clause (j) of Section 8(1) uses the wordings ‘unwarranted invasion of privacy’, in the 

case of K.S Puttaswamy v. Union of India59, J. R.F Nariman in his concurring judgement 

reiterated the idea of informational privacy stating that –  

 “521. In the Indian context, a fundamental right to privacy would cover at least the 

following three aspects: 

• Privacy that involves the person i.e. when there is some invasion by the State of a person's 

rights relatable to his physical body, such as the right to move freely; 

• Informational privacy which does not deal with a person's body but deals with a person's 

mind, and therefore recognises that an individual may have control over the dissemination 

of material that is personal to him. Unauthorised use of such information may, therefore 

lead to infringement of this right; and 

• The privacy of choice, which protects an individual's autonomy over fundamental personal 

choices.” 

 

Clause (j) creates a legislatively mandated measure of proportionality to balance the harm to 

an individual’s privacy and aim of securing transparency and accountability. Albeit the usage 

of the word ‘personal information’, this term has not been defined in any domestic legislation 

except Section 2(i) of the Information Technology (Reasonable Security Practices and 

Procedures and Sensitive Personal Data Or Information) Rules, 2011 defines the term 

personal information in the following manner:  

“Personal information means any information that relates to a natural person, which, either 

directly or indirectly, in combination with other information available or likely to be 

available with a body corporate, is capable of identifying such person.” 

The court aided it’s understanding of ‘personal information’ by a plethora of international 

cases, where a reference was also made to several national cases. These include Girish 
                                                
59 Justice K.S Puttaswamy (Retd.) v. Union of India (2017) 10 SCC 1 
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Ramchandra Deshpande v. Central Information Commissioner60 where information held in an 

employer-employee relationship was classified as personal information. Further, these 

principles were reiterated in the case of R.K Jain v. Union of India 61 and C.S Shyam v. 

Canara Bank.62 Further, in Subash Chandra Agarwal v. Registrar, Supreme Court of India63, 

details pertaining to medical facilities availed by Judges of the Supreme Court and their 

family members, along with information relating to expenses on private treatment in India 

and abroad was held to be personal information and invasion of privacy. 

 

While delving into the aspects of privacy and public interest in order to reach a conclusion 

towards what may be referred to as ‘personal information’ on a case-to-case basis, where the 

onus lies on the Information Officer to balance the rights and interests in favour of public 

interest disclosures, where employing the principle of proportionality remains crucial. While 

the court has opined that declaration of assets does not constitute as ‘personal information’, 

and does not engage the right to privacy, and procedure in conjuncture with Sec 8 and 11 will 

be applicable. However, the trend observed regarding this very observation has been dismal 

in the past even after the advent of the 1997 declaration.  

 

Only 17.6% of judges have declared their assets voluntarily, where in 2016, 21 out of the 27 

judges had declared their assets on the court’s website, in 2017 this number was down to 14, 

and this number fell to 7 in 201964. As to legislative mandate pertaining the same, The Judges 

Declaration of Assets and Liabilities Bill, 2009 still remains a bill and has not become an 

act.65 

Even when other legislations have tried to further introduce a mechanism of public 

disclosure, it is subsequently being impeded. Section 44 of the Lokpal and Lokayukta Act, 

201366, a legislation birthed due to people’s agitation, mandates the public disclosure of 

                                                
60Girish Ramchandra Deshpande v. Central Information Commissioner (2013) 1 SCC 212  
61R.K Jain v. Union of India (2013) 14 SCC 794 
62C.S Shyam v. Canara Bank 2018) 11 SCC 426  
63Subash Chandra Agarwal v. Registrar, Supreme Court of India (2018) 11 SCC 634  

64 Samanwaya Rautray, Only 7 of 31 SC Judges have declared Assets, The Economic Times, June 29, 2019 
65 The Declaration of Assets and Liabilities by Supreme Court, High Court and Subordinate Courts Judges Bill, 
2009 http://164.100.47.4/billstexts/rsbilltexts/AsIntroduced/declration%20IV%20of%2009.pdf 
66Lokpal and Lokayukta Act 2013 § 44. 
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assets of categories of public servants, their spouses and dependents. However, this Act was 

amended to entail that public servants must declare assets only to their heads of department.67 

 

Further, spouses of public servants approached the Delhi High Court, stating that the law was 

against the right to privacy where the Delhi High Court directed on September 24, 2014, that 

information of asset liabilities of spouses and dependent children should not be revealed to 

the public by the government departments and they should be in a sealed cover68. Out of 24 

High Courts, only 7 have come forward to declare their assets.  

 

In a report published by Vidhi Centre of Legal Policy69, which conducted a survey to observe 

compliance in accordance with the RTI Act at the High Court Level, through misuse and 

negligence have been indicated towards proactive disclosure of information. Problems were 

seen in individual state level rules required by each High Court Level prescribing mode and 

cost of filing applications. Some High Courts require RTI Applications to be filed in a 

mandatory form, some have restriction on words, items, requiring applicants to declare 

bonafide intent which acts in contravention of the original RTI Act. 

 

The grounds provided under Section 8 of the RTI Act, 2005 have laid down specific grounds 

on which information has been denied. However, several High Courts have expanded these 

grounds in their own rules which is in contravention with Several Supreme Court judgements 

that state that delegated legislation cannot go beyond or against the ambit of the parent 

legislation. Monetary hurdles are also seen in such RTI Rules which act as a hindrance for 

common man to seek information, completely against the whole objective and purpose of the 

RTI Act, which has been created to ‘secure access to information under the control of public 

authority’. No proactive disclosures have been made in accordance with Sec 4(1) of the RTI 

Act by nine of the 25 High Courts of India.  

 

Even amongst the 15 High Courts that have disclosed information, glaring discrepancies have 

been viewed. Such information has also not been updated regularly pertaining to disclosures. 

                                                
67 Prof. Madabhushi Sridhar Acharyulu, Why Won’t Judges agree to Declare Details of their assets?, 
LiveLaw.in (December 09, 2019, 19:27 PM) https://www.livelaw.in/columns/why-wont-judges-agree-to-
disclose-details-of-their-assets-150314?infinitescroll=1 
68 Vinita Singla v. Union of India & Ors. W.P.(C) 6010/2014 
69 Vidhi Centre of Legal Policy, Sunshine in the Courts : Ranking the High Courts on their compliance with RTI 
Act,VidhiLegalPolicy.in (December 5, 2019, 14:45 PM)https://vidhilegalpolicy.in/wp-
content/uploads/2019/11/SitC_Digital_Final.pdf 
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It also becomes essential that High Courts need to archive disclosures so that the functioning 

of the institution is seen over a period of time.  

 

However, it must be realized that this is at best a minor victory70 in the field of information 

jurisprudence, since the judgement still encourages ‘proactive disclosures of assets’ not 

making it of mandatory nature. The trickling effect of this judgement in the lower judiciary 

needs to be observed carefully, because as observed the compliance with the RTI Act has 

been very poor at district level judiciary, where even legality of RTI Rules framed by High 

Courts need to be questioned for their ‘modifications’. 

 

Another aspect which was not delved into in the judgement was the proviso under Section 8 

which states that “Provided that the information, which cannot be denied to the Parliament 

or a State Legislature shall not be denied to any person.”71Whosoever may it be PIO, First 

Appellate Authority, Information Commissioner or Judge denies any information, would 

need to make a statement stating that the same will be denied to the Parliament. Without a 

clear statement reproaching this, the denial of information made to the citizen will not act 

in consonance with law.72 

 

Further, the definition of personal information is very ambiguous in nature and the court 

could have rather considered and taken the aid of Article 19(2) of the Constitution to 

arrive at its suggestion for what would be defined under the ambit of ‘personal 

information’ because ambiguity can lead to frivolous denial of disclosure by PIO’s. 

Criticism has been levelled against the para 59 of this judgement which states that -   

 

“59. Reading of the aforesaid judicial precedents, in our opinion, would indicate that 

personal records, including name, address, physical, mental and psychological status, marks 

obtained, grades and answer sheets, are all treated as personal information. Similarly, 

professional records, including qualification, performance, evaluation reports, ACRs, 

                                                
70Vaidehi Misra and Shreya Tripathy, The SC’s ruling on RTI is only a minor victory, The Hindustan Times, 
November 25, 2019 
71Right to Information Act 2005 § 8, cl.1. 
72Shailesh Gandhi, CJI under the RTI Act : Why the Judgement will not enable but hinder disclosure, 
TheWire.in (December 15, 2019, 15: 54 PM) https://thewire.in/law/cji-under-rti-act 
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disciplinary proceedings, etc. are all personal information. Medical records, treatment, choice 

of medicine, list of hospitals and doctors visited, findings recorded, including that of the 

family members, information relating to assets, liabilities, income tax returns, details of 

investments, lending and borrowing, etc. are personal information. Such personal information 

is entitled to protection from unwarranted invasion of privacy and conditional access is 

available when stipulation of larger public interest is satisfied. This list is indicative and not 

exhaustive.” 

 

Objections have been raised against the list being indicative and stating ‘etc.’ to give a very 

expansive ambit to the terminology of ‘personal information’ where the reasonable 

restrictions available on Art. 19 (1)(a) under Art. 19(2) are those affecting “the interests of 

the sovereignty and integrity of India, the security of the State, friendly relations with 

foreign States, public order, decency or morality or in relation to contempt of court, 

defamation or incitement to an offence.”73 

 

In the case of privacy, only decency and morality will be applicable. It is also observed 

that the Supreme Court did not take into consideration its own case of R. Rajgopal v. State 

of Tamil Nadu74 which clearly stated that on matters of public record, no claim of privacy 

would sustain until and unless it violates ‘decency and morality’. 

 

Rather, the judgement also states that – 

 

“- indeed, this is not an exception but an independent rule. In the case of public officials, it 

is obvious, right to privacy, or for that matter, the remedy of action for damages is 

simply not available with respect to their acts and conduct relevant to the discharge of 

their official duties.” 

 

It is also glaring to observe that even after the appeal being decided after the prolonged 

period of 10 years, the second and third RTI Applications have been referred back to the PIO, 

even when the S.P Gupta case answered the question of disclosure of information in 

affirmative stating that – 

                                                
73INDIAN CONST. art 19, cl. 2. 
74R. Rajagopal vs State of T.N1995 AIR 264, 1994 SCC (6) 632 
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“…it will be clear that the class of documents consisting of the correspondence exchanged 

between the Law Minister or other high-level functionaries of the Central Government, the 

Chief Justice of the High Court, the State Government and the Chief Justice of India in 

regard to appointment or non-appointment of a High Court Judge or Supreme Court Judge 

or the transfer of a High Court Judge and the notes made by these constitutional 

functionaries in that behalf cannot be regarded as a protected class entitled to immunity 

against disclosure…Confidentiality is not ahead of privilege and the need for 

confidentiality of high-level communications without more cannot sustain a claim for 

immunity against disclosure…”. 

 

The over-emphasis over the indication of public interest further may not hold strong enough 

for PIOs and First Appellate Authority to disclosure of information based on just this 

account. Any constraints imposed on right to free speech, right to publish and right to 

information should be equated at the same level since they all arise from the same 

fundamental right of freedom of speech and expression as entailed under Art.19(1)(a). The 

question of public interest should only arise in case of exceptions.  

 

This now also opens up questions of inclusion of other constitutional functionaries that can 

be included under the ambit of this act. A bench consisting of Justices Arun Mishra and 

Amitava Roy in 2017 raised the question of ‘Why the office of high constitutional 

functionaries like Governor has not been included under the ambit of Right to Information 

Act?’, during the hearing of a plea filed by the Centre challenging a 2011 order of Bombay 

High Court directing the disclosure of Governor's report given to the President about the 

political situation in Goa in 2007, where the ambit of RTI was extended for inclusion of the 

Governor’s report by the Panaji Bench of the Bombay High Court.75 

 

Even though the Attorney General of India was opined by the Delhi High Court to be 

included under the ambit of the RTI Act76, however in the appeal before the division bench of 

Chief Justice G Rohini and J. Jayant Nath, held that the top law officer does not come under 

the ambit of ‘public authority’ as defined by the RTI Act under Sec 2(h)77. This thought 

seems misplaced because if the Attorney General is the legal representative to the 
                                                
75PTI, Why can’t Governor’s office come under RTI Ambit: SC, Outlook, July 06, 2017 
76 ET Bureau, Attorney General’s office is public authority under RTI Act, The Economic Times, March 11, 
2015   
77 PTI, Office of Attorney General does not come under RTI Ambit, The Economic Times, February 03, 2017 
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Government of India, then in turn it is also people’s representatives in India’s democracy. 

Even though the division Bench reiterated the fiduciary relationship between AGI and 

Government of India, this may not act as a substantial ground to deny it’s recognition as a 

public authority.78 

 

Time and again, the Union Government has reiterated the rhetoric that constitutional 

functionaries do not come under the ambit of the Right to Information legislation, although 

several Constitutional Functionaries have time and again been included under the ambit of 

the RTI Act, 2005 like Public Service Commissions constituted under the scheme of the 

constitution. 79 

 

The observations by Justice DY Chandrachud seem of specific relevance stating that 

substantive standards formulated for appointment of judges must be placed in public realm as 

a measure that would promote confidence in the appointments process, where due publicity 

of such norms would foster a degree of transparency and promote accountability in decision 

making at all levels. Vital public interest exists in disclosing the basis on which those with 

judicial experience are evaluated for elevation to a higher judicial post. Placing such norms in 

public domain will fulfill the criteria and mandate of Section 4 of the Right to Information 

Act, 2005 propagating public confidence.  

 

Another issue which remains the bone of contention is the inclusion of political parties under 

the ambit of RTI Act, which is yet to be reproached and remains pending. Even though the 

Central Information Commission gave its final order on June 3, 201380 declaring six national 

political parties, namely Indian National Congress, Bhartiya Janata Party, Communist Party 

of India (Marxist), Communist Party of India, National Congress Party and Bahujan Samaj 

Party, the same has not been complied with yet and remains pending before the Hon’ble 

Supreme Court. The Supreme Court has also issued notices to Centre and Election 

Commission to bring Political Parties under the ambit of RTI while hearing a public interest 

litigation (PIL) filed by Ashwini Kumar Upadhyay, a Bharatiya Janata Party (BJP) leader, 

                                                
78 Rohit Kumar, Attorney General of India, ‘public authority’ not yet under RTI Act, TheArticle.in (December 
13, 2019, 16:27 PM) https://thearticle.in/courtroom/attorney-general-of-india-public-authority-not-yet-under-rti-
act/ 
79R P S C Ajmer vs Jagdish Narain Pandey & Anr. Civil Writ Petition No.13740/2008 
80 Nidhi Sharma, CIC divided over bringing political parties under RTI, The Economic Times, August 20, 2018 
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wants political parties to be declared as ‘public authority’ under the Right to Information Act, 

2005, (RTI).81 

 

Another contention may be raised in terms of the proportionality test which the judgement 

talks about.  Applying the proportionality test may seem problematic in case of balancing 

rights. The test in question has been used to see whether release of information is necessary 

depends upon the information seeker showing the ‘pressing social need’ or ‘compelling 

requirement for upholding democratic values’, the question that arises is that the four-

pronged proportionality test evolved in the Puttaswamy judgement was against the State 

Action.  

 

The balancing factor pertaining to this case is not in reference to State Action, but rather 

between two rights – the right to privacy and right to information. An example of necessity 

prong can be taken. Necessity requires that the infringement of rights must be to the least 

degree that is consistent with achieving the State’s goals. It may ultimately happen that if a 

clearer anchor is not provided, this can end up becoming a shield for ad hoc and ‘balancing of 

interests’ by Public Information Officer.  

 

This test further been provided clarity in the case of Campbell v. MGN82, where Baroness 

Hale opined that – 

 

“111. The application of the proportionality test is more straightforward when only one 

Convention right is in play: the question then is whether the private right claimed offers 

sufficient justification for the degree of interference with the fundamental right. It is much 

less straightforward when two Convention rights are in play, and the proportionality of 

interfering with one has to be balanced against the proportionality of restricting the other. As 

each is a fundamental right, there is evidently a ―pressing social need to protect it … this 

involves looking first at the comparative importance of the actual rights being claimed in the 

individual case; then at the justifications for interfering with or restricting each of those 

rights; and applying the proportionality test to each.” 

 

                                                
81Japnam Kaur Bindra, SC notice to Centre, EC to bring parties under RTI, Live Mint, April 15, 2019 
82 Campbell v. Mirror Group Newspapers Ltd. [2004] UKHL 22; [2004] 2 AC 457; [2004] 2 WLR 1232; [2004] 
EMLR 247 
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This is consequently interpreted by J. Chandrachud83 – 

 

“112. As observed by Baroness Hale, both the right to privacy and the right to information 

are legitimate aims. In applying the principle of proportionality, the Information Officer must 

ensure that the abridgement of a right is not disproportionate to the legitimate aim sought to 

be achieved by enforcing the countervailing right.” 

 

This may come to mean a two-step test. First, you apply a proportionality analysis to the 

question of the infringement of privacy occasioned by the demand for information. You 

identify the policy underlying the latter, treat that as the “legitimate aim” under the 

proportionality framework, and then apply the four-pronged test (including the necessity/least 

restrictive alternative prong). Then, you flip it around, and repeat the same process – but this 

time, the right is the right to information/freedom of expression, and the “legitimate aim” is 

the policy underlying the protection of privacy. It may also take the simpler approach as 

taken in earlier Indian cases to weigh which of the two rights will serve the ‘greater public 

interest’. 84 

  

                                                
83 Central, supra footnote 26 
84 Gautam Bhatia, The RTI Judgement : On Proportionality, Indian Constitutional Law and Philosophy (Dec.17, 
2019, 17:24 PM) https://indconlawphil.wordpress.com/2019/11/15/the-rti-judgment-on-proportionality/ 
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CONCLUSION 
The scope of Right to Information needs to be widened according to the contemporary 

democratic needs which arise as a modern democracy progresses. Judiciary is the key 

institution that shoulders the onerous responsibility of restricting the other organs of the state 

to work within its boundaries. In order to discharge this heavy duty, The Constitution of India 

grants independence. However, it also must realize that it is duty-bound to exercise this 

independence towards the welfare of the people at large. Transparency is facilitated by the 

process of accountability. It is crucial for judges to understand the fact that although the 

people of India may provide them with immunities by the medium of the Indian Constitution, 

it owes a greater responsibility towards the people, to whom they eternally serve.  

 

Consistent endeavour towards fostering Judicial Accountability needs to be taken. The 

moment this endeavour wavers, it creates a vacuum where both the political class and vested 

interests will take advantage of this quandary to further reduce the credibility of the judiciary. 

The accountability of any public institution is vital for the existence of a healthy democracy. 

A need to delicately strike a balance between judicial accountability and judicial 

independence becomes crucial, because absolute and unlimited power to any institution 

serving the public can prove fatal to the society at large.  

 

A new era of informational jurisprudence has been ushered, and this effort needs to be 

unwavering where the scope of higher constitutional functionaries to be included under the 

ambit of RTI Act should be explored. Information is the Currency of Democracy, and such 

systematic pursuits need to be taken for reiterating the fundamental ‘right to know.’ Although 

the post of CJI comes under RTI, but it is accompanied by riders, where no conclusive 

answer still exists as to whether correspondence pertaining to the collegium system can be 

revealed or not, which has been an issue of public concern85. Although this judgement wants 

to reduce the opaqueness in the institution of judiciary, it is very crucial to understand the fact 

that the practical implications of sustainable working of the RTI need to be accounted for 

starting from the grass root levels of judicial hierarchy.  

 

                                                
85 Manu Sebastian, The Impact of SC’s RTI Judgement on Collegium Decisions, LiveLaw.in (December 12, 
2019 10:25 AM) https://www.livelaw.in/top-stories/the-impact-of-scs-rti-decision-on-collegium-decisions-
150074 


