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ABSTRACT 

This paper aims to look at the genesis of the Right to Information as a Fundamental Right, the 

consequent development of Right to Information Act, 2005 and the struggle and history behind 

the same in the world’s largest democracy. During the course of this paper, the researcher will 

be looking at the main provisions of the Act. The reference will be made to the Preamble of the 

Act, which seeks to harmonise the conflicting interests of the people and the authorities. Through 

this paper, the researcher will be highlighting the instances where by passing several orders the 

judiciary has weakened this Right. The conflict between the right to privacy and right to 

information will also be addressed in the course of the paper. Following which light will be 

thrown on the, status quo where the interference in the provisions (either by adopting different 

kind of interpretation or by formulation of new rules which are antithetical to the Right to 

Information Act, 2005) by the Courts of Law has lead to shrinking of the right of the citizenry. 

 

This paper seeks to uplift the façade (which promises to secure an informed citizenry) and bring 

out the vulnerability of the so-called Fundamental Right, radiance of which in reality has been 

eclipsed. At the end the some reforms will be suggested so as to save the Sunshine Act from 

eclipsing.  
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INTRODUCTION 

Right to Information is a quintessential part of the right to think, right to make choice, right 

to express and also of the right to live with dignity. Any Indian citizen would be a proud 

participant in exercising this right. However, the journey to grant this scared right was never an 

easy one. Nevertheless, here we are in the 21st century through a path breaking legislation which 

made governance transparent and accountable. The story of genesis of which needs to be 

acknowledged as follows: 

 Background 

The underlying principle of the freedom of access to information held by the governments 

can be traced to the then Emperor T’ai-tsung (627-649) of the Tang Dynasty (618-907) in China. 

The Emperor established an Institution- based on Philosophy of Consfucius, called the ‘Imperial 

Censorate’, which was a group of highly educated ‘scholar-officials’. This group prepared a 

record from the government decisions and correspondence and made scrutiny thereof, thus 

exposing “mis-governance, bureaucratic inefficiencies and official corruption”. They criticized 

the government including the Emperor. In Sweden as well, the Act first of its kind, viz. the 

Freedom of the Press Act of Sweden (1766) came into being to embrace the principles of 

freedom of information or right to information, known today.                                                                          

Right to information was recognized by the United Nations at its very inception in 1964 

(December 14), when the General Assembly in its 65th Plenary Meeting resolved: “Freedom of 

Information is a fundamental human right and the touchstone for all freedoms to which the UN is 

consecrated”1   

Article 19 of the UDHR, 1948 states that: 

 “Everyone has the right to freedom of opinion and expression; this right includes 

freedom to hold opinion without interference and to seek, receive and impart information 

and ideas through any media and regardless of the frontiers”  

                                                           
1 United Nations General Assembly’s Resolution 59(1) 
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Not just the above mentioned, but many other countries, as Australia, Uganda, Germany, 

Switzerland, Serbia, Czech Republic, Albania, Ecuador, South Africa, etc2 recognized the Right 

to Information as something intrinsic for the democracy of a country in early, mid and late 20th 

century, way back before the same was recognized in India, the largest democracy of the world. 

 Right to Information in India 

The origin of the Right to Information can be traced back to the year 1975 to the case of 

Uttar Pradesh v. Raj Narain3 and then in 1982, in the case of S.P. Gupta v. Union of India4, 

where the Hon’ble Supreme Court held that the concept of the open government is the direct 

emancipation from the right to know which seems to be implicit in the right of free speech and 

expression guaranteed under Article 19(1)(a), in regard to the functioning of Government, 

disclosure of information must be ordinary rule while secrecy must be an exception, justifiable 

only when it is demanded by the requirement of public interest.  

Though many decisions came which highlighted and provided people with the Right to 

Information, the need for legislation upholding the same was not fulfilled. It is to be noted that 

the nine states viz. Tamil Nadu, Goa, Rajasthan, Delhi, Assam, Maharashtra, Karnataka, Madhya 

Pradesh and Jammu & Kashmir took initiative at state levels to pass the Act before the 

Government of India passed such legislation.  

 The origin of this legislation can be traced in the country as: 

1994- Mazdoor Kisan Shakti Sangathan- started the grass root campaign for Right to 

Information-demanding information concerning development works in rural Rajasthan. The 

movement grew and the campaign resulted in the government of Rajasthan enacting a law- Right 

to Information in 2002. 

1997- Tamil Nadu became the first state in India to have passed a law on Right to Information. 

                                                           
2 C.M. Bindal and Anshu Bindal, Guide to The Right to Information Act, 2005, 2011 
3 AIR 1975 SC 865 
4 AIR 1982 SC 149 
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1999- the then Union Minister for Urban Development Mr. Ram Jethmalani passed an 

administrative order in his ministry that any citizen would be entitled to inspect and take 

photocopies of any file in his ministry.  

He also pointed out the Supreme Court in its at least two constitutional benches decisions5, 

where it held that citizens have the right to get information about all aspects of government 

functioning. This was done on the belief of the fact that:  

The fundamental right to speech and expression could be effectuated only if the citizens had the 

effective right to access information available with the government.  

It was also pointed out by the Supreme Court that: 

In a democracy, all public servants exercise power only on behalf of the people and it would be 

anathema if what they did were hidden from the people. 

Though it was proposed in the Parliament to legislate an Act, providing the citizens the Right 

to Information, then also Mr. Jethmalani was restrained by the Cabinet Secretary, on the 

instructions of the then Prime Minister, from giving effect to the same. This prompted the Centre 

for Public Interest Litigation and Common Cause to file a writ petition in the Supreme Court 

seeking the three reliefs, which at the outset were: the removal of the restraint from Mr. 

Jethmalani, declaring the Section 5 of the Officials Secrets Act, unconstitutional and a direction 

to be given to the government of India to frame and issue suitable administrative instructions on 

the lines of the Press Council’s Right to Information Bill, to effectuate the citizens right to 

information, pending suitable legislation on the subject. 

On the direction of the Court in the above case, the Freedom of Information Bill was passed 

by both Houses of Parliament in December 2002. The provision of the Bill drafted half-heartedly 

received various criticism, as a result of which no Notification was issued by the Government 

and the said Bill before the enactment became dead. Ultimately the Right to Information Bill, 

2004 was tabled in the House of Lok Sabha on 23rd December 2004. It was sent to the 
                                                           

5 1. Indira Gandhi’s Election Case- where the court had rejected the government’s claim of privilege on the blue 
book containing security instruction for the Prime Minister. 2. The Judges appointment case where the court rejected 
the claim of privilege of the government on the correspondence between the Chief Justice of India and Law Minister 
regarding the appointment of the certain High Court Judges. 
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Parliamentary Standing Committee relating to relating to Employment, Public Grievances, Law 

and Judiciary Departments for examining it and making a recommendation thereon. Based on the 

recommendations of the Parliamentary Committee, the Bill after intense debate, with 146 

amendments, was adopted with a voice vote. Bill No. 107-C of 2004, passed by the Lok Sabha 

on 11.05.2005 and by Rajya Sabha on 12.05.2005, with which India is among the 53 countries 

which have legislated comprehensive laws that protect the citizens’ right to information. 

It must be understood that, there was a long struggle in establishing and recognizing the 

citizens’ right to information and for bringing a modicum of transparency in the functioning of 

the government and its agencies. The struggle of the citizenry aimed at getting a government and 

a system in the country, which is corruption-free, transparent and accountable and to provide an 

administration that is responsible at all times. The struggle was aimed at making the Right to 

Information Act, “more progressive, participatory and meaningful”. After the enactment of this 

Act, disclosure of the information is no longer a transgression, but an obligation. Conversely, its 

withholding is no longer a virtue, but an offense.  

By tracing the history of the Right to Information Act, the importance of this right has 

become very clear in upholding the values of a true democracy which is by the people, for the 

people and to the people.  

IMPLEMENTATION OF THE ACT 

The next question which comes in the line is the effectiveness of the Act in achieving the 

objectives keeping which in mind the people of the country struggled and the objectives which 

this Act of Parliament and its Preamble seeks to achieve. This question can be answered by 

analysing the position from the lens of the two stakeholders in the paradigm. In the view of the 

researcher the two important stakeholders, in this scenario are the extent of rights of the citizens 

(convenience aspect) and the power which has been provided to the authorities for proper 

enforcement and strengthening of this right provided to the citizens (legality) vis-à-vis Right to 

Information Act, 2005. Here the effectiveness and the proper implementation have to be 

analysed, with respect to two aspects, which ‘legality’ and ‘the convenience aspect’ i.e. keeping 

in mind the provisions of the Right to Information Act, 2005 and the interpretation of these 

provisions which has developed through several decisions over the period of time. 
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Before going for the scrutiny of the provisions, it is important to understand the quintessence 

of the RTI Act, 2005, light on which is thrown (provisions) as follows:  

 Preamble to the Act 

Starting with the enactment itself, the Preamble of the RTI Act, 2005 goes as follows: 

“AND WHEREAS democracy requires an informed citizenry and transparency of 

the information which are vital to its functioning and also to contain corruption 

and to hold Governments and their instrumentalities accountable to the governed;  

AND WHEREAS revelation of information in actual practice is likely to conflict 

with other public interests including efficient operations of the Governments, 

optimum use of the limited fiscal resources and preservation of the confidentiality 

of sensitive information; 

AND WHEREAS it is necessary to harmonise these conflicting interests while 

preserving the paramountcy of the democratic ideal;”6 

In order to ensure transparency and accountability and to make Indian democracy more 

participatory, the RTI Act, 2005 sets out a practical and pragmatic regime to secure greater 

access of information available with public authorities by balancing diverse interests including 

the efficient governance, optimum use of limited fiscal operations and preservation of the 

confidentiality of sensitive information the RTI Act appropriately summaries the object of 

harmonizing the various conflicts, in the above-quoted words. 

The objective set out in the Preamble has been very well set out in the various provisions of 

the enactment, starting with the Section 3, which provides to all the citizens the right to 

information, which is followed by Section 4 which obliges all the public authorities, to maintain 

all their records duly catalogued and indexed in a manner and the form, which facilitates the 

right under the Act, followed by Section 5 which directs the appointment of the Central and State 

Public Information Officers within the one hundred days of the enactment of the Act.  

                                                           
6 Preamble to the Right to Information Act, 2005 
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The same is followed by the Section 8 of the Act, which provides for exemptions and makes 

it clear that the exemptions provided are just the exceptions to the rule of disclosure and should 

not, in any case, be made a Rule. It is further pointed out that these are subjected to the larger 

public interest, i.e. in the case, where the larger public interest is shown, the exemptions will be 

nullified and the information has to be provided.  

Further, the Chapter III, IV and V of the Act, sets out the Constitution of the Central and 

State Information Commissions and the elucidate upon the power provided to them, where under 

the ‘Powers and functions of the Information Commission’, the commission has been given 

power to receive and inquire into a complaint from any person- who has been required to pay an 

amount of fee which he or she considers unreasonable7 and makes the decision of the 

Commission binding in the case8. The list is not limited, but there are several other provisions 

which further provide more powers to the Commission for the general superintendence, direction 

and management of its affairs.9 

CHRONOLOGY OF THE CASES 

At this stage when 2020 is coming, an indiction is over and the world is approaching the next 

decade, it has become very important to throw light on the fact and show that how the Sunshine 

Law of the country has been eclipsed by the shadow of the Rules formulated by the High Courts, 

by virtue of power vested in them under Section 28 of the Right to Information act, 2005. Also 

many orders now and then have been passed both by the Hon’ble Supreme Court and the High 

Courts, which have either turned down decisions and the authority of the Central Information 

Commission or have interpreted the provisions in their own way, which has ultimately lead to the 

shrinking of the right of the citizens to information. The same is presented in the chronology as 

follows: 

 

 

 

                                                           
7 Section 18 sub section 1 clause (e), Right to Information Act, 2005 
8 Section 19 sub section 7, Right to Information Act, 2005 
9 Section 12 sub section 4, Right to Information Act, 2005 
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 November 13, 2019 

Central Public Information Officer v. Subhash Chandra Agarwal  
(Civil Appeal No. 10044 of 2010) 

Prima Facie Issue :  Whether the Chief Justice of India is a public authority and whether the 

CPIO of the Supreme Court of India, is different from the office of the CJI; 

and if so whether the Act covers the office of CJI? 

Judgment   (Ratio) : The CJI is a public authority under the Right to Information Act and the 

CJI holds the information pertaining to the assets declaration in its own 

capacity as Chief Justice; that the office is a “public authority” under the 

Act and is covered by its provisions.  

Major Precedents Cited:  

1. Girish Ramachandra Deshpande v. Central Information Commr. and ors.10 
2. K.S. Puttuswamy and another v. Union of India11 
3. Canara Bank v. C.S. Shyam12  
4. Subhash Candra Agarwal v. Registrar, Supreme Court of India13 
5. Aditya Bandopadhyay v. CBSE14 

Analysis:       

In Para 59 on the judgment, the court has held as follows: 

“Reading the aforesaid judicial precedents, in our opinion, would indicate that personal 

records including name, address, physical, mental and psychological status, marks 

obtained, grades and answer sheets are all treated as personal information. Similarly, 

professional records, including qualification, performance, evaluation reports, ACRs, 

disciplinary proceedings, etc, are all personal information… such personal information 

is entitled to protection from unwarranted invasion of privacy and conditional access is 

                                                           
10 Special Leave Petition (Civil) No. 27734 of 2012  
11 (2017) 10 SCC 1 
12 AIR 2017 SC 4040   
13 LPA 34/2015 & C.M.No.1287/2015 
14 2011 (8) SCC 497 
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available when stipulation of larger public interest is satisfied. This list is indicative and 

not exhaustive.” 

By the above-cited paragraph it is clearly visible that the definition of the personal 

information under Section 8(1) (j) has been broadened and the same has been interpreted in a 

way which completely goes against the letter and spirit of the Act, which is as follows:  

As enshrined in the Preamble of the Act, “Disclosure of the information is a Rule”, and 

“Non-disclosure is an Exception” and the aim is to create a transparent and accountable system, 

but as per the judgment “Non-disclosure has been made a Rule” and “Disclosure is an exception 

to the Rule”, which can be understood from the cases as follows:  

1. Conditional Access - 

The very term makes it clear that the information sought can be provided only if the 

condition of larger public interest is satisfied, as opposed to the condition that the 

information sought cannot be provided if the same relates to the personal information 

disclosure of which can cause unwarranted invasion of the privacy of the individual. 

2. Contradictory to Section 4 of the Right to Information Act, 2005 

By including the plethora of details while defining and lying down an objective criteria 

for the term ‘Personal Information’ under Section 8(1)(j), the court has broadened the 

definition of the term to very large extent, which has ultimately resulted to the shrinking 

of the right of the citizenry and has also shadowed the provisions of the Sunshine Act.   

The researcher is of the following view: 

a. The Objective Criteria laid down goes against Section 4 of the RTI Act, 2005. 

 An argument to prove the same:  

The impugned definition of personal information is contradictory to the Section 4 of the 

RTI Act which obliges all the public authorities to take suo moto action for maintaining 

and publishing the information on their respective websites, where Section 4(1)(b)(ix) 

particularly obliges the public authority to : 

“Publish within one hundred and twenty days from the enactment of this Act, - a directory 

of its officers and employees” 

The word ‘Directory’ used in the provision can be understood as follows: 
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- Directory as per the Cambridge Dictionary means 

“A book that gives a list of names, addresses or other facts”  

- According to the Collins dictionary Directory is  

“A book which gives lists of the facts, for example, people's names, addresses, and 

telephone numbers, or the names and addresses of business companies usually 

arranged in alphabetical order”. 

In the light of the above-cited legal provisions and definition of the word directory, it can be 

inferred that Section 4 of the RTI Act, 2005 obliges the public authorities to maintain a list of all 

the employees and the officers (which will include their name, addresses, telephone number, 

email id, etc.) and to publish the same on their websites. In such a situation including the name, 

addresses, physical, mental and psychological status, etc under the purview of personal 

information under Section 8(1)(j) making it a rule and subjecting the same to the condition of 

larger public interest.  

The same clearly goes against the spirit of Section 4 and it provides a gateway to the public 

authorities to disregard the provisions of the Act and thus casts a shadow on the Sunshine Act. 

Violation of this Section of the RTI Act or any other Section for the case being will ultimately 

lead to the shrinking of the right of the citizens to get the information, which they are entitled to.     

The probable question which can come up against the argument of broadening the definition 

of personal information is that of the Privacy of the Judges which is needed to be maintained. For 

addressing the same, reference is to be made to the K.S. Puttaswamy v. Union of India15, where a 

9 judge bench of the Hon’ble Supreme Court upheld the existence of a constitutional right to 

privacy and raised that right to the pedestal of a fundamental right. Justice D.Y. Chandrachud 

speaking for a plurality of four judges, held: 

“250… The nine primary types of privacy are according to the above depiction: 

(i)Bodily privacy which reflects the privacy of the physical body, implicit in this is the 

negative freedom of being able to prevent others from violating one’s body or from 

restraining the freedom of bodily movement 

                                                           
15 Supra 11 
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(ii) spatial privacy which is reflected in the privacy of a private space through which 

access of others can be restricted to the space; intimate relations and family life are an 

apt illustration of spatial privacy… 

(ix) informational privacy which reflects an interest in preventing information about the 

self from being disseminated and controlling the extent of access to information.” 

To answer the question raised the scope of the paper is limited to the informational privacy 

and in that also the basic personal information (which can include the name, designation, 

performance, and qualification, etc of the public officers) and the extent to which privacy of the 

same has to be secured from any unwarranted invasion. 

 Rule of Harmonious Construction of Interpretation and the Proportionality Test 

When there is a conflict between two or more statues or two or more parts of a statue then the 

rule of harmonious construction needs to be adopted. The rule follows a very simple premise that 

every statue has a purpose and intent as per law and should be read as a whole. The interpretation 

consistent with all the statues should be adopted. The rule of harmonious construction is the 

thumb rule to the interpretation of any statue.  The Hon’ble Supreme Court has applied it now 

and then in many cases wherever needed as in Venkataramana Devaru v. State of Mysore16, 

Calcutta gas Company Pvt. Ltd. v. State of West Bengal17 etc, where the conflict between the 

opposing rules was solved by using the rule of harmonious construction. 

On the other hand, the Proportionality Test is based on the idea of balancing the interests and 

the damage that can be caused when different laws collide. The same has been used by the 

Hon’ble Supreme Court in several cases to harmonise the laws and to create equilibrium between 

them. 

 In Modern Dental College & Research Centre v. State of Madhya Pradesh & Ors18, a five-

judge Bench of the Supreme Court listed four components to be looked at in order to determine 

proportionality. These were based on the observations of former Chief Justice of the Supreme 

Court of Israel, Aharon Barak. 

                                                           
16 AIR 1958 SC 255 
17 AIR 1962 SC 1044 
18 Civil Appeal No. 4060 of 2009 



     

Page 15 of 31 

 

The same was agreed to in essence by a nine-judge Bench of the Supreme Court in Justice 

KS Puttaswamy v. Union of India19. In the judgment authored by Justice AK Sikri, in the 

majority judgment, laid down a four-fold test to determine proportionality as follows: 

(a) A measure restricting a right must have a legitimate goal (legitimate goal stage). 

(b) It must be a suitable means of furthering this goal (suitability or rationale connection 

stage). 

(c) There must not be any less restrictive but equally effective alternative (necessity stage). 

(d) The measure must not have a disproportionate impact on the right holder (balancing 

stage). 

In the present situation, the conflict is between two fundamental rights, which are the Right 

to Information and the Right to Privacy and to solve this conflict both the Rule of Harmonious 

Construction and Proportionality test are to be applied. Applying the rule of Harmonious 

construction the prima facie inference which can be drawn is that when the information is sought 

by an individual, the same should not be denied unless it relates to a third person under the 

presumption of protecting the privacy of that third person from unwarranted invasion, but the 

situation needs to be analysed separately to understand each case and balance both of the rights, 

and in that scenario, the proportionality test comes into play.  

For doing the same, here we need to consider not just the four-fold test of proportionality but 

also the restrictions which are applicable to privacy (as privacy is in itself a restriction for the 

Right to Information) as laid down the case of Puttaswamy20 .  

25. Like other rights which form part of the fundamental freedoms protected by Part III, 

including the right to life and personal liberty under Article 21, privacy is also not an 

absolute right. A law that encroaches upon privacy will have to withstand the touchstone 

of permissible restrictions on fundamental rights. In the context of Article 21, an invasion 

of privacy must be justified on the basis of a law that stipulates a procedure that is fair, 

just and reasonable. The law must also be valid with reference to the encroachment on 

                                                           
19 Supra 11 
20 Ibid 
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life and personal liberty under Article 21. An invasion of life or personal liberty must 

meet the threefold requirement of (i) legality, which postulates the existence of law; (ii) 

need, defined in terms of a legitimate State aim; and (iii) proportionality which ensures 

a rational nexus between the objects and the means adopted to achieve them. 

It is clear from the above-cited operative Para of the judgment that any restriction on the right 

to privacy by the State must: 

(i) be provided for by law,  

(ii) pursue a legitimate aim of the State and  

(iii) satisfy the test of proportionality 

The requirement of proportionality is satisfied when the nature and extent of the abridgement 

of the right are proportionate to the legitimate aim being pursued by the State.  

The constitutional protection of privacy encompasses not merely personal intimacies but also 

extends to the decisional and informational autonomy. An individual has a constitutionally 

protected right to control the dissemination of personal information. The unauthorised use of 

information abridges a citizen‘s right to privacy. So to make sure the right to privacy is not 

violated the above-mentioned tests are to be satisfied i.e. the Right to Information has to pass 

through all the tests mentioned, which has been enunciated as follows: 

 Legality 
 (Postulates the existence of Law) 

To prove the legality or the existence of the law, the condition that needs to be satisfied is 

either the presence of a statue which conforms to the law or any judgment by Court of Law in the 

country, which upholds the same as lawful.  

For proving legality of Right to Information, attention can be drawn to Act 22 of 2005, dated 

15.06.2005 applicable with effect from 12.10.2005, which the Right to Information Act, 2005. It 

is formulated by the Government of India, passed by both the houses of the Parliament and got 

the assent of the President, which became applicable to the whole of India after the Right to 
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Information (Amdt.) Act, 201921. The Right to Information has also been raised to the position of 

a fundamental right in several judgments of the Hon’ble Supreme Court one of them being 

People’s Union of Civil Liberties v. Union of India22 in which P.V. Reddi while writing the 

judgment for the bench stated in the conclusions: 

“1. Securing information on the basic details concerning the candidates contesting for 

elections to the Parliament or State Legislature promotes freedom of expression and 

therefore the right to information forms an integral part of Article 19(1)(a). This right to 

information is, however, qualitatively different from the right to get information about 

public affairs or the right to receive information through the Press and electronic media, 

though, to a certain extent, there may be overlapping.”  

 “Freedom of expression and right to information In the Constitution of our democratic 

Republic, among the fundamental freedoms, freedom of speech and expression shines 

radiantly in the firmament of Part III.” 

In light of the above-cited legal facts and precedents, it can be concluded that the right to 

information is right which is backed by the Right to Information Act, 2005 which provides to all 

the citizens the right to seek information. Section 3 of the Act, well elucidates the right and the 

same has been repeatedly being confirmed in several decisions, which proves the legality of the 

right. But when the legality of the law is proved, the next question which comes is- whether the 

State had any legitimate aim to pursue, while the enactment of the law, which has been answered 

as follows: 

 

 

 

 

 

                                                           
21 24 of 2019 
22 (2004) 2 SCC 476 
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 Legitimate Aim 

The aim of the Act as mentioned in its preamble is very clear as: 

An Act to provide for setting out the practical regime of the right to information for 

citizens to secure access to information under the control of public authorities, in order 

to promote transparency and accountability in the working of every public authority, the 

constitution of a Central Information and for matters connected therewith or incidental 

thereto. 

The aim which the Act brings out is to set up a practical regime, to promote transparency 

and accountability, which is something essential for upholding the democratic nature of the 

country. The democratic nature is upheld when the citizens of the country are informed, and 

on the basis of that information are free to express their views, participate in the political 

discussions and other activities. Democracy is for the people, to the people and by the people 

and India being the largest democracy of the world has an obligation to uphold the same and 

in such a scenario the legitimate aim behind the legislation can clearly be proved. 

When both the test of legality and legitimate aim are satisfied, the next and the final test 

which comes up is the Test of Proportionality explained as follows: 

 Test of Proportionality 

The test of proportionality has already been explained above. The conflict between the 

two rights is present, and the fact is also known that neither of them is an absolute right, 

which leads to the inference that anyone of them can’t supersede the other. In such a scenario 

both are needed to be harmonised and equilibrium needs to be set up between the two. For 

doing which the Right to Information has to run through the proportionality test. Applying 

the four-fold test which has four stages:  

a. legitimate goal stage 
b. suitability or rationale connection stage 
c. necessity stage 
d. balancing stage 
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Out of the above mentioned four stages, the legitimate goal stage and the suitability test has 

already been passed by the right to information (as explained above). The next two stages which 

come up are the necessity stage and the balancing stage. The necessity stage says that there must 

not be any less restrictive but equally effective alternative for the right. Here the ‘right’ 

mentioned is the Right to Privacy and the option for ‘alternative’ is Right to Information or vice 

versa.  

The fact can be conceded that the Right to Information is restrictive to the Right to Privacy 

because if the information of a person is provided to any other individual (even in the limited 

way) can be antithetical to the privacy of that individual. But on the other hand, if a person seeks 

the information relating to another person who is supposedly a public officer and has been 

charged for a severe offense and is subjected to disciplinary proceedings for the same in such a 

situation, if not during the proceedings, but after completion also, to protect the privacy of that 

officer from unwarranted invasion the information sought if denied, will violate the Right to 

Information of the person seeking the information and the essence of the Act, which is to 

maintain accountability and transparency. The above-mentioned scenarios prove that the two 

rights are antithetical to each other and neither of them is an effective alternative of another and 

therefore both do not pass the test of necessity. 

  In the situation where one is not an effective alternative of another, the option which 

leaves behind is to lessen the degree and the extent of both the rights in such a way that balance 

between the two can be maintained, which takes us to the next stage which is the ‘Balancing 

Stage’. 

 Balancing Stage 

 The touchstone of the balancing stage is:  

“The measure must not have a disproportionate impact on the right holder”, 

 i.e. the right to information should not have a disproportionate impact on the right to privacy and 

vice versa and at the same time, both should be upheld. 

One of the best examples of this balance can be seen in Section 8 (1)(j) of the RTI Act, 2005 

which reads as follows: 
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“8. Exemption from disclosure of information 

(1) Notwithstanding anything contained in this Act, there shall be no obligation to 

give any citizen: 

(j) information relates to personal information  the disclosure of which has no 

relationship to any public activity or interest, or which would cause unwarranted 

invasion of the privacy of the individual unless the Central Public Information 

Officer or State Public Information Officer or the appellate authority, as the case 

may be, is satisfied that larger public interest justifies the disclosure of such 

information”23 

The above-mentioned Section is a good example as it makes the non-disclosure an 

exception for upholding the informational privacy of an individual subject to the condition of 

the larger public interest and set up a proper balance between the two. Here the question 

which comes up is of the personal information, which needs to be construed in a strict sense, 

in order to ensure the right to information is not violated.   

In the RTI Act, in the absence of any positive indication as to considerations which the 

PIO has to bear in mind while making a decision, the legislation intended to vest a general 

discretion in the PIO to weigh the competing interests which are to be limited by the object, 

scope, and purpose of the protection and the right to access information and in Section 11(1), 

the ‘possible’ harm and injury to the third party. It imports a discretionary value judgment on 

the part of the PIO and the Appellant forums as it mandates that any conclusion arrived at 

must be fair and just by protecting each right which is required to be upheld in the public 

interest.  

Therefore in such a scenario, broadening the definition of the personal information and 

including within its ambit every detail related to an individual (also those which relates to the 

public activity performed by him/her), has weakened the RTI Act, allowing them to withhold 

information and protect public officials from public scrutiny. By broadening the definition of 

the personal information the courts have created a wall to protect the public authorities from 

                                                           
23 Right to Information Act, 2005 
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the public scrutiny and have provided a gateway to the officials to be non-transparent and 

non-accountable, thus have destroyed the very spirit of the RTI Act. 

In the light of the above analysis it has been observed that the broadening of the 

definition of the ‘Personal Information’ can lead to imbalance in the two rights and same also 

does not satisfy the test of proportionality propounded in the Puttaswamy Case.24 

The end of the scrutiny brings us back to the Para 59 of the judgment25, from where we 

started. It is important to protect the privacy of the public officials, but bringing professional 

records such as qualification, performance, disciplinary proceedings, etc under the purview 

of the personal information, when such details are related to public functions they perform is 

against the spirit of the RTI Act, 2005. The promotion of any public officer is done on the 

basis of his/her performance, past record etc, in such a case when an official is promoted and 

he/she is serving the public, the public needs to know if the same is correct or not i.e. is it in 

the their interest or not in such and therefore the same can’t be included in any case within 

the purview of the personal information and if the same is included than India cannot called a 

democratic country.   

The contention here is not that in the case of conflict between the privacy and 

information one should be upheld, but we need to harmonise both and protect both the 

interests at the same time. Here the point is not that the Section 8(1)(j)26 is against the right to 

information, but the fact that the broadening the definition of the personal information is not 

correct as it does not pass the proportionality test laid down by the Hon’ble Supreme Court 

itself and therefore in a way violates the fundamental right to information by including in its 

ambit, the information which the public, in any case, needs to know. 

For doing the same the Hon’ble Court has relied on its previous judgments (next in 

chronology), mentioned as follows: 

 

                                                           
24 Supra 23 
25 Supra 11 
26 Ibid 
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 August 31, 2017 

Canara Bank v. C.S. Shyam and ors. 

Civil Appeal No. 22 of 2009 
(Decided On: 31.08.2017) 

Facts      : Information sought - regarding transfer and posting of the entire clerical staff    

   from 01.01.2002 to 31.07.2006 in all the branches of the Canara Bank. 

Decision      : Information Denied 

Reason       : Personal Information 

Precedents Cited : Girish Ramchandra Deshpande v. CIC and ors.27 

Analysis      : Done along with the next case 

 October 03, 2012 

Girish Ramchandra Deshpande v. Central  Information Commr. and Ors.              

Special Leave Petition (Civil) No. 27734 of 2012 
(Arising out of CC 14781/2012) 

 
Facts : The Petitioner herein had submitted an application on 27.8.2008 before the Regional 

Provident Fund Commissioner (Ministry of Labour, Government of India) calling for 

various details relating to the third Respondent, who was employed as an Enforcement 

Officer in Sub-Regional Office, Akola, now working in the State of Madhya Pradesh. As 

many as 15 queries were made to which the Regional Provident Fund Commissioner, 

Nagpur gave the following reply on 15.09.2008 

Order: Information Denied 

Ratio: The performance of an employee/officer in an organisation is primarily a matter between 

the employee and the employer and normally those aspects are governed by the service 

rules which fall under the expression "personal information", the disclosure of which has 

no relationship to any public activity or public interest.  

 

                                                           
27 Special Leave Petition (Civil) No. 27734 of 2012 
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Analysis: India being a democracy, where citizens elect among themselves some of their 

representatives who form the government and govern the country. The government of 

the country has many offices in which people are employed to carry out the public 

functions and the government is their employer which represents the citizenry and 

therefore the citizens have the right to know the work the officials are doing. Not just 

this but the functions which the officials perform are vested in the interests of the 

public. India being a welfare state the all functions are directed towards the welfare of 

the public and therefore again provides them with the right to know, in such a 

scenario taking away the same is not correct. Also, in the situation, where the 

disciplinary proceedings of severe nature are going on against a public employee, 

may be related to the embezzlement, the public has a right to know and the same 

can’t fall under a category where ‘the disclosure is not at all related to public 

activity’. It violates the constitutional principle of proportionality and the very spirit 

of the RTI.   

POSITION WITH RESPECT TO THE HIGH COURTS              

High Courts in India are the second-highest courts of law. High courts have given the country 

several landmark judgments. An immense amount of power is vested in the high courts to decide 

the fate of individuals and laws present in the country. One such statutory law relevant for 

discussion as known, over here is the Right to Information Act, 2005 and here we need to see 

how the provisions of the Act are regarded/ disregarded by the various High Courts present in the 

country. For getting a clear idea as to the efficient implementation of the Act, here also two 

aspects are to be looked into which are, the ‘legality’ and the ‘convenience aspect’. For doing 

which two main questions are needed to be answered: 

1.  Whether the Rules formulated by High Courts under Section 2828 are in consonance to 

the letter and spirit of the Right to Information Act, 2005? 

2.  If yes, are these rules citizen friendly? 

To start with first it is important to understand the source of the power to make Rules, because a 

legitimate source legitimizes the actions as well, the same can be understood as follows: 

                                                           
28 Supra 23 
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 Adherence to the provisions of the Right to Information Act 

 Section 28 of the RTI Act, 2005 provides the Competent Authority with the power to make rules 

as follows: 

28 (1) “The competent authority may by notification in the Official Gazette, make rules to 

carry out the provisions of the Act”29 

The competent authority has been defined under Section 2(e) of the RTI Act, 2005 declares 

speaker, Chief Justice of India, Chief Justice of the High Court, President and Governor as the 

competent authority.  

Therefore, by virtue of Section 28(1) read with 2(e), the High Courts are provided with the 

power to formulate its Rules for carrying out the provisions of the Act.  

In such a scenario, the next question which comes up is the extent and limit of the power 

granted. Here it is pertinent to take note of the Hon’ble Supreme Court judgment in the case of 

General Officer Commanding in Chief v. Subash Chandra Yadav30 where the following 

observation was made: 

 “Rules framed under the provisions of a statute form part of the statute. Rules have 

statutory force. However before a rule can have the effect of a statutory provision two 

conditions must be fulfilled, namely, (1) it must conform to the provisions of the statute 

under which it is framed; and (2) it must also come within the scope and purview of the 

rulemaking power of the authority framing the rule. If either of these two conditions is 

not fulfilled the rule so framed would be void”. 

In the above case, the Hon’ble Supreme Court has clearly stated that the rules framed must 

conform to the letter as well as the spirit of the Act so as to be correct.  

But it has constantly been observed that the Hon’ble High Courts are reluctant to consider the 

same and thus have framed Rules which are either against the letter of the Act or against the 

                                                           
29 Ibid 
30 1988 SCR (3) 62 
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spirit and consequently have shrunk the Right of the Citizenry to Information, which has been 

elucidated as follows: 

For doing the same reference is made to several surveys done by the imminent legal policy 

centers in the country, one of which is the report by the Vidhi Centre for Legal Policy in 

association with the JALDI (Justice, Access and Lowering Delays in India) which was supported 

by the TATA Trusts. On the basis of the above report and the analysis of the provisions of the 

Act and other Rules and Regulations by the researcher the following inferences have been drawn 

as follows: 

  As per the Right to Information (Regulation of Fee and Cost) Rules, 2005 and The Right 

to Information Rules, 2012, “an application under subsection (1) of section 6 of the Act shall be 

accompanied by a fee of Rs. 10/- and shall ordinarily not contain more than 500 words…”31. 

It has been stated that a request for obtaining information shall be accompanied by an 

application fee of Rs. 10/- by way of cash against a proper receipt or by demand draft or bankers 

cheque [or Indian Postal Order] payable to the Accounts Officer of the public authority.32 

In the survey of the RTI Rules of several High Courts, it was discovered that High Courts at 

Andhra Pradesh, Calcutta, Chhattisgarh, Delhi, Gujarat, Himachal Pradesh, Jharkhand, Kerala, 

Orissa, Telangana, and Uttarakhand do not mention the name of the authority to which the 

payment is to be addressed. The lack of this information makes it difficult for an applicant to pay 

the fee for the RTI application and is not in keeping with the mandate of Section 28 of the RTI 

Act.   

The Delhi High Court places restrictions on the number of subjects that can be covered in an 

RTI application. The High Courts at Allahabad, Guwahati, Madhya Pradesh, Manipur, 

Meghalaya, and Sikkim place a limit on the number of ‘items’ that can be asked, which arguably 

places limits on both the number of questions and on the subject matter. The Orissa High Court 

uses a slightly different language, requiring that separate applications be filed for separate 

records of information. The Chhattisgarh High Court has placed limits on both the number of 

words and the number of subjects that can be covered in an RTI application. Finally, the High 

                                                           
31 Section 3, The Right to Information Rules,2012 [GSR 603(E), dt. 31.07.2012] 
32 The Right to Information (Regulation of Fee and Cost) Rules, 2005, as amended vide GSR 294(E), dt. 17.05.2006 
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Courts at Himachal Pradesh, Patna and Tripura have placed limits on both the number of years 

the information can be asked for and the number of subjects that can be covered.33 

Such limitations or restrictions on word limits, subject matter, items, records, questions or 

years are ultra vires the parent statute because they contradict the language of Section 6 of the 

RTI Act, which lays down the prerequisites for filing an RTI application. The provision reads as 

follows 

6. Request for obtaining information 

(1) A person… shall make a request in writing or through electronic means, in English or 

Hindi or any official language 

(2) The applicant making request for information shall not be required to give any reason 

for requesting the information or any other personal details except those necessary for 

contacting him.  

(3) Where an application is made to a public authority requesting for information,- 

(i) which is held by another public authority; or 
(ii) subject matter closely connected with the functions of another public authority, 

The public authority, to which such application is made, shall transfer the application or 

such part of it may be appropriate to that other public authority and inform the applicant 

immediately about such transfer. 

This provision only requires that the application is in one of the official languages, 

accompanied by the prescribed fee and addressed to the PIO. By introducing such limits to filing 

an application, the RTI Rules of various High Courts are introducing an entirely new condition to 

file an RTI application, in effect modifying Section 6 of the RTI Act. This is clearly 

impermissible because of precedents like Subhash Chandra Yadav34 which, as explained earlier, 

have held that rules being delegated legislation cannot add “…substantive rights or obligations or 

disabilities not contemplated by the provisions of the Act itself”. 

                                                           
33 “Sunshine in the Courts, ranking the High Courts on their  Compliance with the RTI Act”, Vidhi Centre for Legal   

Policy 
34 Supra 30 
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Further one of the hallmarks of the RTI Act is that it does not prescribe any specific format to 

file an RTI application. The conscious choice to not prescribe a format was perhaps driven by the 

fact that mandatory forms vastly increase the complexity of the filing process thereby increasing 

the probability of rejections by the bureaucracy. In the past, the Central Information Commission 

(CIC) in its order in the case Chandrakant Jamnadas Karira v Vice-President’s Secretariat35 has 

ruled against the Secretariat of the Vice-President when an RTI application was rejected on the 

grounds that it was not filed in a prescribed format. Mandatory forms prescribed by High Courts 

under their RTI Rules are ultra vires the RTI Act. 

High Courts like Allahabad, Calcutta, Delhi, Guwahati, Gujarat, Jharkhand, Madhya 

Pradesh, Manipur, Meghalaya, Odisha, Patna, Rajasthan, and Sikkim made it mandatory for 

applicants to make a bonafide declaration of intent while filing an RTI application. Most of these 

bonafide declarations either require “a positive assertion that the motive for obtaining such 

information is proper and legal” or that the information sought for is not excluded under Sections 

8 or 9 of the RTI Act and pertains to the public authority in question. 

 In the case of Ajit Kumar Modi v High Court of Jharkhand,36 the CIC was confronted with 

Rule 9(a) of the Jharkhand High Court (Right to Information) Rules, 2007 which required every 

RTI application to be supported by a positive assertion that the motive for obtaining the 

requested information was proper and legal. The CIC reasoned that this provision was in 

contravention of Section 6(2) and despite lacking the statutory power to decide on the legality of 

rules, directed the Chief Justice of the High Court of Jharkhand to withdraw the rule in question. 

Various surveys have also discovered that the RTI Rules of various High Courts at Bombay, 

Delhi, Guwahati, Gujarat, Jharkhand, Kerala, Manipur, Meghalaya, Orissa, Punjab & Haryana, 

Rajasthan, Sikkim, and Tripura have created additional grounds for nondisclosure of information 

over and above those listed in Section 8 of the RTI Act. 

For example, Rule 13 of the Bombay High Court RTI Rules has a long and varied list of 

information that is not required to be shared by the Public Information Officer (POI), including 

one vaguely worded provision that exempts all “information which is not in the public domain”. 

                                                           
35 2010 SCC OnLine CIC 426 
36 2010 SCC OnLine CIC 12179. 
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When the Parliament has so clearly defined, in Section 8 of the RTI Act, an exhaustive list of 10 

grounds on the basis of which information can be exempted from disclosure, it would most 

certainly be not legal for the public authority to draft additional grounds of exemptions and 

substantially alter the scheme of the parent statute37 

In one case that involved the provisions of the Delhi District Courts (Right to Information) 

Rules, 2008, the CIC made an observation that the RTI Rules for the Delhi District Courts could 

not exempt more categories of information than provided for in the RTI Act.38 

Five of the High Courts namely Guwahati, Gujarat, Manipur, Meghalaya, Sikkim, in their 

RTI Rules, require PIOs to return RTI applications requesting for information which is not 

within their jurisdiction39. This is contrary to Section 6(3) of the RTI Act.  

Nine of the High Courts, namely Bombay, Chhattisgarh, Guwahati, Madhya Pradesh, 

Manipur, Meghalaya, Rajasthan, Sikkim, and Tripura in their RTI Rules, impose a cost for the 

filing of first appeals.40 Rule 4 of Chhattisgarh High Court Rules mandatorily require the 

applicant to appear before the public authority after the submission of an RTI application.41  

Rule 4(7) of the Gujarat High Court Rules states that the judicial officers cannot be 

summoned by the CIC.42 Patna Rules as published on the website are illegible and dim.43 Sikkim 

Rules do not have continuous numbering.44 

The above-mentioned rules clearly show that the High Courts have grievously deviated from 

the provisions of the RTI Act, 2005 and have made rules ultra vires to it violating the precedents 

laid down by the Hon’ble Supreme Court, the letter and spirit of the Act and thus shrinking the 

right.  

 

                                                           
37 Add. District Magistrate (Rev.) Delhi Admn v. Siri Ram (2000) 5 SCC 451.  
38 Harish Lamba v PIO District & Sessions Judge New Delhi MANU/CIC/0455/2018 
39 Supra 33 
40 Ibid 
41 Chhattisgarh High Court (Right to Information Rules) 2005  
42 Gujarat High Court (Right to Information) Rules, 2005 
43 http://patnahighcourt.gov.in/ViewPDF.aspx?File=RTI-PHC.pdf  
44 http://highcourtofsikkim.nic.in/hcs/sites/default/files/rules/hc_pp_rules.pdf  
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 The convenience of the Citizens 

The aim of the Act was to provide the information to the citizenry in a hassle-free way, 

which is well elucidated in Section 6 of the Act and various other rules and regulations related to 

the fee drafted by the central government. The same includes facilitation in the drafting of the 

RTI, minimum level of fee charged, no fee for the people below the poverty line, etc. But the 

trend is observed where some High Courts were charging fees as high as Rs. 500/- which is fifty 

times the amount charged by the Government of India and was clearly intended to discourage the 

filing of RTI applications.  

In 2012, the NGO Common Cause challenged several facets of the RTI Rules of the 

Allahabad High Court including the rule prescribing Rs. 500 as the cost of filing an RTI 

application45. At the time Common Cause had argued that Section 7(5) of the RTI Act required 

all public authorities to charge a ‘reasonable’ fee and that a fee of Rs. 500 would be unreasonable 

in a state like Uttar Pradesh where the average income of a person was approximately Rs. 70 per 

day46.  

Six of the High Courts, namely Allahabad, Chhattisgarh, Gujarat, Madhya Pradesh, 

Meghalaya, and Rajasthan charge more than Rs. 10 for filing an RTI application.47 Ten of the 

High Courts, namely Allahabad, Chhattisgarh, Guwahati, Gujarat, Jharkhand, Karnataka, 

Madhya Pradesh, Manipur, Meghalaya and Tripura charge more than Rs. 2 for providing 

photocopies of documents.48  Three of the High Courts, namely Madras, Sikkim and Uttarakhand 

do not mention the rate of photocopying per page. Orissa High Court charges Rs. 2 per 180 

words for copies of information.49 Bombay High Court requires applicants to send self -

addressed stamped envelopes along with the RTI application. Madras High Court requires an 

applicant to send a lumpsum amount of Rs. 100 in addition to application fees when requesting 

copies of any documents. Eleven of the High Courts, namely Allahabad, Chhattisgarh, Guwahati, 

Gujarat, Jharkhand, Kerala, Madhya Pradesh, Manipur, Meghalaya, Rajasthan and Sikkim did 

                                                           
45 Common Cause v. High Court of Allahabad (2018) 14 SCC 39 
46 Text of Writ Petition in Common Cause v. High Court of Allahabad W.P (Civil) No. 194 of 2012 available at            

para 10 accessed on 10.12.2019      
47 Supra 33 
48 Ibid 
49 The Orissa High Court Right to Information Rules, 2005 
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not recognise postal orders as a mode of payment in their RTI Rules.50 Six of the High Courts, 

namely Andhra Pradesh, Karnataka, Madras, Telangana, Tripura and Uttarakhand in their RTI 

Rules, recognised postal orders as a valid mode of payment but did not offer all of the remaining 

modes of payment as the Government of India’s RTI Rules, 2012.51  

From the above data, it has become clear the various High Courts by putting in the way 

different kinds of hurdles have made the path of the Information seekers a slippery slope, where 

it has become difficult for them to even stand, moving forward in such a situation has become a 

farfetched dream to achieve. These conditions in the filing of the RTI have made it very 

inconvenient for the citizenry to file an RTI and thus have shrunk the right ultimately.   

CONCLUSION 

After analysing the cases both from Supreme Court and High Court it has become clear that 

unfortunately, the higher judiciary has diluted the spirit of the RTI Act, a disturbing trend of the 

Supreme Court interpreting the provisions as pre its own wishes and of the High Courts, which 

are not just ignoring the provisions of the act but also consciously deviating from the black letter 

of legislation, has been observed, which is very alarming and the reforms in the system need to 

be made to protect this fundamental right.  

Reforms to be made 

To uphold the very democratic nature of the country and the spirit of the RTI Act, in my 

opinion, the first step to long-term sensible judicial reform is not more funding or more judges 

but greater transparency. We are unable to accurately diagnose the many maladies of the Indian 

judicial system for the simple reason that the judiciary, on its administrative side, operates under 

a veil of secrecy. This is ironic because it is the judiciary that declared the right to information to 

be a fundamental right. Only when the judiciary opens up itself to outsiders can we determine the 

reasons for the backlogs of cases, poor infrastructure, and systemic inefficiencies.  

Furthermore, not just the judicial reforms, but also the administrative and legislative reforms 

need to take place, where more power should be given to Central and State Information 

                                                           
50 Supra 33 
51 Ibid 



     

Page 31 of 31 

 

Commissions, for the proper implementation of the Act. Increasing the power will help the 

Commissions work efficiently and take decisions independently without the fear of their 

decisions being overturned by any court. The illegalities in the RTI Rules of various High Courts 

have come under the scrutiny and criticism of the Central Information Commission (CIC). The 

CIC primarily deals with appeals and complaints against public authorities under the RTI Act but 

they lack the power to make binding determinations regarding the legality of RTI Rules made by 

High Courts.  

In the case of Belma Mawrie v. Meghalaya State Information Commission52 the Meghalaya 

High Court held that the Commission was a creation of the RTI Act, 2005 and its powers had 

been clearly delineated under Sections 18 to 20. These, it held, did not include the power to 

determine the validity of the Rules that had been formulated under Section 28 of the Act. At 

most, Information Commissions can make “recommendations” to the High Courts to amend their 

rules. It is the prerogative of the High Courts to accept the recommendations made by the 

Information Commissions, which makes the Information Commission a mere body whose 

existence is limited to paper.  

The need of the hour is to realize the importance of the right to know and the rate at which 

the same has shrunken, and efforts should be made to make the Commissions more powerful and 

separate the whole mechanism from the interference of any court of law. The power of the 

Information Commission should be separated in a way as the legislative, executive and judiciary 

are separated, which will stop the interference in the provisions of the Act by different 

amendments and interpretations and will help in saving the Sunshine Act from eclipsing and 

maintaining the democracy of the country. 

Jai Hind.  

                                                           
52 WP(C) No.49/2015 


