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Justice Ravindra Bhat






Justice Bhat who chaired the session very briefly
identified the RTI Act as an evolving law
Referred to his decision CPIO, Supreme Court of India
v. Subash Chandra Agarwal and highlighted the role to
be played by the courts in further strengthening the
right to information
He recalled the judicial decisions, starting from Raj
Narain v. Indira Gandhi and other leading judicial
decisions of the Supreme Court as well as the High
Courts in India that recognised the right to know of
what is happening in the governmental functions





He also referred to S. P. Gupta v. Union of
India as well as the Union of India v.
Association for Democratic Rights in
further strengthening the right to seek
information from the government
Referring to the exemption provisions of
the RTI Act, he mentioned that the law is
yet to be settled as a variety of challenges
have cropped up during the first six years
of its existence

Dr. V. Vijayakumar




He took the clue from the Chairperson’s remark
that the RTI Act is still evolving and presented
his views
One among the most important reasons for this
is the lack of a uniform system of receiving the
information, classification, destruction of
documents and records, storage, numbering of
the documents or the information and
information retrieval system is a major concern,
both for the information seeker and provider





Under this legal regime of the RTI Act, it
has created not only the additional vertical
information regime (between the applicant
and the PIOs) but also a horizontal
information regime (between the PIOs and
their departmental or institutional
officers), thus causing enormous amount
of delay and confusion.
The Right to Information has three major
provisions/schedule that speak about the
exemptions from providing information.
They are sections 8 and 9 as well as
section 24 read with Schedule II of the
Act.

Category

I

classification

Information that cannot be given

Sub-sections

S.8 (1) (a),(b).(c),(f),(g), (h), (i) and
Second proviso to S.8 (1) (i)

II Information that can be given
at the discretion of the SPIOs/
CPIOs/Appellate Authorities

S.8(1) (j)

III Information that can be given only
by a ‘Competent Authority’ at his/
her discretion

S.8 (1) (d)
S.8 (1) (e)

IV Information that cannot be either
rejected or given at the discretion
by CPIOs/SPIOs/AA/CIC/SIC relying on

S.8 (1) (d)
S.8 (1) (e)

V Information that has to be made public
suo motu by public authorities on
the decisions taken, reasons for the
decision and materials relied on

First Proviso to
S.8 (1) (i)



The phrase ‘competent authority’ has
been defined under s. 2 (e) of the Act and
includes the Speaker/Chairman of the
House under s. 2 (e) (i); the CJI in the
case of Supreme Court under s. 2 (e) (ii);
the Chief Justice of the High Court in the
case of a High Court under and s. 2 (e)
(iii); the President or the Governor under
and s. 2 (e) (iv); and the Administrator
appointed under Article 239 as per and s.
2 (e) (v).







Apart from this, the phrase ‘competent authority’ is
used in three other places in the entire RTI Act, 2005.
They are:
Section 8 (1) (d) – exempts from disclosure of
‘information including commercial confidence, trade
secrets or intellectual property, the disclosure of which
would harm the competitive position of a third party,
unless the competent authority is satisfied that
larger public interest warrants the disclosure of such
information;
Section 8 (1) (e) – exempts from disclosure of
‘information available to a person in his fiduciary
relationship, unless the competent authority is
satisfied that the larger public interest warrants the
disclosure of such information.





These two subsections are not only the
exemptions under section 8 but coupled with the
discretion of the competent authorities to
disclose such information on their satisfaction
[discretion].
S. 8 (1) (d) and (e) may also be interpreted in
another way. The first part of these sub-sections
can be relied upon by any CPIO/ SPIO/ AA
without any discretion to disclose. However, the
second part seems to authorize only the
‘competent authority’ to exercise the discretion
to disclose.



S. 28 – Power to make rules by competent authority –
(1) The competent authority may, by notification in
the Official Gazette, make rules to carry out the
provisions of this Act.
(2) In particular, and without prejudice to the
generality of the foregoing power, such rules may
provide for all or any of the following matters, namely:
(i) the cost of the medium or print cost price of the
materials to be disseminated under sub-section (4) of
section 4;
(ii) the fee payable under sub-section (1) of
section 6;
(iii) the fee payable under sub-section (1) of
section 7; and
(iv) any other matter which is required to be, or
may be, prescribed.





What can be done or cannot be done by the
‘competent authority’ under this Act should fall
within the confines of these four sections only.
There are two specific sections that provide for
the same, one to be exercised by the
‘appropriate Government’ by notification in the
Official Gazette under section 27. Similar ‘Rule
making power’ is also given to the ‘Competent
authority’ by notification in the Official Gazette
under section 28. It is interesting to note that
in both these sections, the Rule making power
under S. 27 (2) (a), (b), (c) and (f), by and
large repeated mutatis mutandis in S. 28 as
well (with an exception to exclusion of subsection (5) of section 7 in S. 28).











This raises a series of questions as to why such rule
making power is given to two different authorities
(appropriate government on one side and the
competent authority on the other) and that too on the
same spheres as mentioned above?
Can the competent authority make rules under section
28 without a Gazette notification and by a general
notification issued by the competent authority?
What is the purpose or objective of providing two
distinct rule making power under the same
enactment?
Can the competent authority prescribe a higher fee
structure that the one specified by the appropriate
government?
Can different rules be made by competent authorities
distinct from the one issued by the appropriate
government?





Reference to a few decisions of both the High
Courts and the recent SC decision that
accepted the reliance placed by PIOs on s. 8
(1) (d) and (e) – Needs critical review and
analysis
Private Member Bill, the Right to Information
(Amendment) Bill, 2011, (Bill No.70 of 2011)
introduced in Lok Sabha that seeks to amend
Sections 6, 7 and 8 by making the information
seeker to provide the reasons for requesting
the information. If this is adopted, it will
undermine all the past 6 years’ developments
under the RTI Act and certainly will be a
retrograde step that needs to be watched
carefully by the civil society.

Shri M. L. Sharma




Referred to all the provisions of the Act
dealing with exemptions
Referred to the Supreme court’s decision
and mentioned the classification
attempted by the court
(a) Provisions of Disclosure – Ss.3,4,6,7
(b) Provisions of Non-disclosure –
Ss.8,9,10,11 and 24 read with II Schedule







Referred to the decision of CIC as well as the HC
which held that ‘Intellectual property rights can
be claimed only by individuals and not be the
State – Metro, being a state cannot claim the
protection of s. 8 (1) (d)
He did not agree with the interpretation on s.8
(1) (d) and (e) as indicated by VVK but observed
that it requires detailed analysis
He wondered that in the list of organizations
mentioned in Schedule II, Army, Navy and Air
Force are not mentioned

Shri L. C. Singhi, IAS


Questions:
Who can claim exemptions?
(CPIO, P.A, Third party & competent authority)
Can the information relating to ‘trade, commerce and
commercial secrets of commercial PSUs be disclosed?
Exemption u/s 9 – is it different from s. 8 (1) (d)?



Observations:
Public authority as third party (s. 2 (n)
power of appropriate government to exclude
organisations u/s 24
Exemptions u/s 8 (1) (a) to (j)
Disclosure in public interest
(a) mandatory u/s 4 and 8 (2);
(b) by competent authority u/s 8 (1) (d)& (e)
(c) by PIO / AA u/s 8 (1) (j)

Exceptions to exemptions u/s 24 read with
Schedule II – allegation of corrution and
violation of Human rights
Overriding effect of RTI vis a vis other laws –
IT Act – s.138

Mentioned that the CPIO/SPIO could summon
the ‘competent authority’ when required



Issues:
(a) Do we need more exemptions?
(b) Need to define ‘privacy’
(c) Need to define ‘economic interest,
commercial confidence and I.P’
(d) Need to harmonise the conflicting interests
of ‘transparency’ and ‘larger public interest’
concerning governance, fiscal resources and
confidentiality of sensitive information
(e) In favour of proactive disclosure and
computerization of records

Mr. Aman Lekhi
 There

is nothing wrong in
providing for ‘reasons to be
provided by the information
seeker’ under the Act

 This

Act has been drafted in a
hurry and as such there are many
loopholes present in it







He referred to s.24 that speaks about the
organizations created that should be
distinct from Army, Navy and Air Force
(and no information can be sought from
these forces)
He pointed out many inconsistencies in s.
8 of the Act
The proviso to S. 11 contradicts s. 8 (1)
(d)

Thank you

